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(i) 
QUESTIONS PRESENTED 


de Whether the Federal Power Commission has authority despite 
25 U.S.C. 177 and 25 U.S.C. 233 to license the use of lands belonging 
to a recognized tribe of American Indians in the absence of express 


consent from Congress. | 


2. Assuming such consent, whether a license covering Indian lands 
is valid where the Commission failed to make the finding required under 
Section 4(e) of the Federal Power Act that the purpose for which tribal 
lands are to be used under the license is not inconsistent with the pur- 


pose for which the Indian reservation was created or acquired. 





3. Whether the Federal Power Commission may rely upon an un- 
supported statement outside the official record of a proceeding in order 
to justify its refusal to make the finding required by Section 4(e) of the 
Act. 


4. Whether the existence of State jurisdiction upon Indian reser- 
vations in matters unrelated to the alienation of land -- over which the 
United States has retained exclusive control -- excepts such areas 


from the specific Federal protections accorded "tribal lands within 


Indian reservations" under Sections 3(2) and 4(e) of the Act. 











JURISDICTIONAL STATEMENT 
STATEMENT OF THE CASE 
STATUTES INVOLVED 
STATEMENT CF POINTS 
SUMMARY OF ARGUMENT 


ARGUMENT: 


I. In The Absence Of Express Consent From Congress, The 
Federal Power Commission Lacks Authority To License 
The Use Of Petitioner's Tribal Lands P - - 


a. The authority of the Federal Power Commission 
over Indian lands is limited by the provisions of 
25 U.S.C. 177 and 25 U7S.C, 233 e # 


Neither the Federal Power Act nor the Act of 
August 21, 1957, constitutes a consent by 
Congress to the taking of the petitioner's lands 


Even Assuming That Congress Has Consented To The 
Licensing Of Petitioner's Lands For Reservoir Purposes, 
The Federal Power Commission Failed To Implement 
That Consent With Proper Evidence Or Necessary Find- 
ings Under The Federal Power Act a 


a. The failure of the Commission to make the 
requisite findings vitiates the order granting 
the license . . © © © © *# 8 


The excuse of the Commission for refusing to 
make the necessary finding is based on evidence 
outside the record i 9s) Se ie ae Se 


The reason given by the Commission for refus- 
ing to make a mandatory finding is erroneous as 
amatteroflaw . . .« + -*© «+ ¢ 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 14, 475 


TUSCARORA INDIAN NATION, | 
Petitioner, 

v. | 
FEDERAL POWER COMMISSION, 





Respondent, 


and | 
POWER AUTHORITY OF THE STATE OF NEW YORK, 


Intervenor. 


ON PETITION FOR REVIEW OF AN ORDER OF 
THE FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 


Petitioner, the Tuscarora Indian Nation, is a recognized tribe 
of American Indians which owns and occupies a reservation of 6, 249 
acres in Niagara County, New York. Petitioner was allowed to inter- 
vene as a party to a proceeding before the Federal Power Commission 
wherein the Power Authority of the State of New York sought a license 





to construct, operate and maintain a hydroelectric project on the 
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Niagara River. The Commission granted said license over petitioner's 
objections that approximatel y 1000 acres of its lands thereby would be 
flooded for reservoir purposes and that the Commission lacked the au- 
thority to authorize such a taking of tribal lands. Petitioner subse- 
quently filed a timely petition for rehearing pursuant to Section 313(a) 
of the Federal Power Act, 16 U.S.C. 8251(a).R. 5874. On March 21, 
1958, this petition for rehearing was denied. R.5879-5880. Within 60 
days thereafter, on May 16, 1958, petitioner filed its petition for review 
in this Court, pursuant to the provisions of Section 313(b) of the Federal 


Power Act, 16 U.S.C. 8251(b), as a party "aggrieved by an order issued 


by the Commission." 


STATEMENT OF THE CASE 


This petition for review grows out of an application filed with 
the Federal Power Commission by the Power Authority of the State of 
New York, R. 5402, in a proceeding entitled In the Matter of Power 
Authority of the State of New York, Project No. 2216. That application 
sought a license under Section 4(e) of the Federal Power Act and Public 
Law 85-159, 85th Congress, 71 Stat.401, for proposed Project No. 2216, 
the Niagara project. The applicant therein proposed to construct and 
operate hydroelectric facilities to utilize all of the waters of the Niagara 
River which lawfully could be diverted for power purposes in the United 
States under the terms of the February 27, 1950 treaty between the 
United States and Canada. 10U.S.T. 694. Among the various items of 
the facilities to be constructed was a pumped storage reservoir covering 
some 2,800 acres of land. 


Petitioner, the Tuscarora Indian Nation, on November 26, 1957, 
filed a petition to intervene. R.5759. On December 9,1957, this inter- 
vention petition was granted. R.5816. Petitioner thereupon filed a 
memorandum protesting that the proposed reservoir would cover ap- 
proximately 1,000: acres of its land and contesting the authority of the 
Power Authority to acquire Indian land for such use. Petitioner's 
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contentions being legal in nature, no evidence was introduced into the 
record by any party in relation to those contentions. | 


On January 30,1958, the Commission entered an order issuing 
the requested license to the Power Authority of the State of New York. 
R.5867. In the opinion accompanying that order, the Commission 
stated (R. 5869): : 


"The Tuscarora Indian Nation . objects to the use of ap- 
proximately 1, 000 acres of its land for reservoir pur- 
poses. The stated reason for its objection is that it wants 
to remain undisturbed in possession of the land. The 
lands of the Indian Nation are almost entirely undeveloped 
except for agricultural use. The Indian Nation states that 
it will not sell its lands and contends that the Applicant 
lacks authority to acquire them. However, we do not 
attempt to pass on that question since other lands are 
available for reservoir use if the Applicant is unable to 
acquire the Indian lands, although alternative lands may 
be more expensive." | 





Petitioner duly filed a petition for rehearing on February 28, 


1958. R.5867. It was there stated that, despite the Commission's 
failure to pass upon the petitioner's contentions, the mere issuance of 
the license by the Commission might be prejudicial to petitioner's op- 
position to the efforts of the Power Authority to acquire the property 
through subsequent condemnation. Specific Congressional consent was 
said to be .essential to such acquisition, a consent which had not been 


given and which could not be given through the action of the Commission. 


The Tuscarora Nation further urged in the rehearing petition 
that the Commission, in granting the license, had neglected to satisfy 
the requirements of Section 4(e) of the Federal Power Act, 16 U.S.C. 
797(e). That section provides for the issuance of licenses "within any 
(Indian) reservation only after a finding by the Commission ithat the 
license will not interfere or be inconsistent with the purpose for which 
such reservation was created or acquired, and shall be subject to and 
contain such conditions as the Secretary of the Department under whose 
supervision such reservation falls shall deem necessary for the adequate 
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protection and utilization of such reservations."* No such findings or 
conditions were contained in the Commission's decision. Accordingly, 


petitioner requested a rehearing of the Commission's order of January ; 
30, 1958, anda modification of said order to exclude petitioner's lands. 


The Commission on March 21,1958, denied the application for 
rehearing and modification of the order of January 30; 1958. R.5879. 
In its denial the Commission stated that the question of whether the 
Power Authority was empowered to acquire petitioner's land in eminent 
domain proceedings was "a question to be resolved by a court of compe- 
tent jurisdiction" and that "we are not required to render an advisory 
opinion on that question."" R.5879. The Commission then stated (R. 5880): 


“Lastly, Intervener (petitioner) contends that the Commission 
did not make a finding required by Section 4(e) of the Act re- 
lating to 'reservations' as defined in the Act. The status of 
Intervener's lands were discussed in a letter from an Assis- 
tant Secretary of the Interior to Intervener under date of 
November 1, 1957. The letter states that: "As your reser- 
vation lands are under State jurisdiction, this Department 

is not in a position to present your case for you.' Since 
Intervener's lands are not within an Indian reservation 
under supervision of the Secretary of the Interior they are 
not part of a ‘reservation’ referred to in Section 4(e) as 
defined in Section 3(2) of the Act and the finding suggested 
by Intervener is not required." 


The above-mentioned letter from the Assistant Secretary of the 
Interior, relied upon by the Commission, was at no point made a part 
of the record before the Commission in this proceeding and no oppor- 
tunity ever was afforded the petitioner to refute or explain the meaning 
of the letter. Said letter apparently was in the correspondence files of 
the Commission. It is included, however, as one of the items (R. 5707) 


err 


1 
Petitioner also filed, on March 18, 1958, a motion to stay the license 
order of January 18, 1958, pending a decision on the petition for rehearing, 
R. 5874. Upon denial of the petition for rehearing on March 21, 1958, the 
motion for stay was dismissed as moot. R.5880. 





5 | 
certified to this Court as constituting "the complete record upon which 


the Commission's order issued January 30,1958, . . . was entered in 


a proceeding before the Commission entitled In the Matter of Power 
Authority of the State of New York, Project No. 2216." 
Within 60 days of the denial of the rehearing petition, the 


Tuscarora Nation filed in this Court a petition for review of the Com- 
mission's order of January 30, 1958, pursuant to Section 313(b) of the 


Federal Power Act, 16 U.S.C. 8251(b). ! 





In the meantime, the Power Authority on March 21, 1958, filed 
a petition in the Supreme Court of the State of New York for Niagara 
County to condemn 1, 300 acres of land belonging to the petitioner. On 
April 15,1958, however, this judicial proceeding was abandoned. In- 
stead, the Power Authority, allegedly acting "pursuant to Article 5, 
Title 1 of the Public Authorities Law and the applicable provisions of 
Section 30 of the Highway Law" of New York, purported to appropriate 
approximately 1, 383 acres of land in the Tuscarora Reservation for use 
as a storage reservoir by the mere filing of a map in the office of the 
State Superintendent of Public Works. | 


On April 18,1958, the petitioner filed a complaint in the 
United States District Court for the Southern District of New York under 
28 U.S.C. 1331, 2201 and 2202. That complaint sought, inter alia, a 
declaratory judgment to the effect that the Power Authority had no right 





to acquire lands belonging to petitioner without the express consent of 
the United States and a permanent injunction prohibiting the Power Au- 
thority from acquiring or attempting to acquire by appropriation, con- 
demnation or otherwise lands belonging to petitioner in the absence of 
such consent. A temporary restraining order to the latter effect and 
further prohibiting the Power Authority from entering the Tuscarora 
Reservation, with certain exceptions, was entered by the court. The 
case then was transferred to the United States District Court for the 
Western District of New York pursuant to 28 U.S. C. 1392(b) and 1406(a). 


Tuscarora Nation of Indians v. Power Authority of the State of New York, 
161 F.Supp. 702 (S.D. N.Y., 1958). | 
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On June 24,1958, following a hearing, the District Court for the 


Western District of New York dissolved the temporary restraining order, 


denied the motion for a permanent injunction and dismissed the com- 
plaint. Immediately thereafter, petitioner prosecuted an appeal to the 
United States Court of Appeals for the Second Circuit, which reinstated 
the stay previously in effect, with minor modifications, pending a final 


decision. 


The Court of Appeals, on July 24,1958, reversed the District 
Court insofar as it had dismissed the complaint and thereby had blocked 
the Tuscarora Nation from any relief by way of a declaration of rights. 
The Court held that the Federal Government, by virtue of Title 25, 
U.S.C. 177 and 233, had retained paramount authority to control the 
alienation of Indian tribal lands in New York, but that these protective 
statutes were inferior to the right of eminent domain of the United States. 
Authority to exercise the latter right with respect to the Tuscarora 
Reservation then was found in the direction given by Congress to the 
Commission to issue a license to the Power Authority (71 Stat. 401) and 
in the vesting in licensees of the governmental power of eminent domain 
(Section 21 of the Federal Power Act, 16 U.S.C. 814). The Power Au- 
thority, the Court concluded, thus could institute condemnation pro- 
ceedings in either a State or Federal court pursuant to the procedure 
established by Section 21 of the Act? 


Thereafter, the Power Authority in fact did institute condem- 
nation proceedings in the District Court of the United States for the 
Western District of New York. Those proceedings, however, have been 
in large part stayed pending the filing of, and action on, a petition for a 
writ of certiorari in the Supreme Court of the United States to review the 
judgment of the Court of Appeals for the Second Circuit. 


= The proceedings to appropriate the property pursuant to the Highway Law 
and the Public Authorities Law of the State of New York, of course, were 
vacated and annulled since such proceedings were not authorized under Section 21 
of the Act. 





STATUTES INVOLVED 


Federal Power Act. 
Section 3(2), 16 U.S.C. 796(2). 


The words defined in this section shall have the following 
meanings for purposes of this chapter, to wit: ! 


* * * * 


(2) "reservations" means national forests, tribal lands 
embraced within Indian reservations, military reservations, 
and other lands and interests in lands owned by the United 
States, and withdrawn, reserved, or withheld from private 
appropriation and disposal under the public land laws; also 
lands and interests in lands acquired and held for any pub- 
lic purposes; but shall not include national momuments or 
national parks; * * *. 





Section 4(e), 16 U.S.C. 797(e). 


The Commission is hereby authorized and empowered -- 


*x* * * * 





(e) To issue licenses to citizens of the United States, or 
to any association of such citizens, or to any corporation or- 
ganized under the laws of the United States or any State there- 
of, or to any State or municipality for the purpose of con- 
structing, operating, and maintaining dams, water conduits, 
reservoirs, power houses, transmission lines, or other pro- 
ject works necessary or convenient for the development and 
improvement of navigation and for the development, trans- 
mission, and utilization of power across, along, from, or in 
any of the streams or other bodies of water over which Con- 
gress has jurisdiction under its authority to regulate commerce 
with foreign nations and among the several States, or upon any 
part of the public lands and reservations of the United States 
(including the Territories), or for the purpose of utilizing the 
surplus water or water power from any Government dam, ex- 
cept as herein provided: Provided, That licenses shall be 
issued within any reservation only after a finding by the com- 
mission that the license will not interfere or be inconsistent 
with the purpose for which such reservation was created or 
acquired, and shall be subject to and contain such conditions 
as the Secretary of the department under whose supervision 
such reservation falls shall deem necessary for the adequate 
protection and utilization of such reservations: * * * | 
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Section 21, 16 U.S.C. 814. 


When any licensee cannot acquire by contract or pledges 
an unimproved dam site or the right to use or damage the 
lands or property of others necessary to the construction, 
maintenance, or operation of any dam, reservoir, diversion 
Structure, or the works appurtenant or accessory thereto, in 
conjunction with an improvement which in the judgment of the 
commission is desirable and justified in the public interest for 
the purpose or improving or developing a waterway or water- 
ways for the use or benefit of interstate or foreign commerce, 
it may acquire the same by the exercise of the right of eminent 
domain in the district court of the United States for the district 
in which such land or other property may be located, or in the 
State courts. * * * 


R.S. 2116, 25 U.S.C. 177. 


No purchase, grant, lease, or other conveyance of lands, 
or of any title or claim thereto, from any Indian nation or 
tribe of Indians, shall be of any validity in law or equity, un- 
less the same be made by treaty or convention entered into 
pursuant to the Constitution. Every person who, not being 
employed under the authority of the United States, attempts 
to negotiate such treaty or convention, directly or indirectly, 
or to treat with any such nation or tribe of Indians for the 
title or purchase of any lands by them held or claimed, is 
liable to a penalty of $1,000. The agent of any State who may 
be present at any treaty held with Indians under the: authority 
of the United States, in the presence and with the approbation 
of the commissioner of the United States appointed to hold the 
Same, may, however, propose, to, and adjust with, the Indians 
the compensation to be made for their claim to lands within 
such State, which shall be extinguished by treaty. 


Act of September 13, 1950, 25 U.S.C. 233. 


The courts of the State of New York under the laws of 
Such State shall have jurisdiction in civil actions and proceed- 
ings between Indians or between one or more Indians and any 
other person or persons to the same extent as the courts of the 
State shall have jurisdiction in other civil actions and proceed- 
ings, as now or hereafter defined by the laws of such State: 
* * * Provided further, That nothing herein. contained shall be 
construed as subjecting the lands within any Indian reservation 
in the State of New York to taxation for State or local purposes, 
nor as subjecting any such lands, or any Federal or State 
annuity in favor of Indians or Indian tribes, to execution on 
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any judgment rendered in the State courts, except in the en- 
forcement of a judgment in a suit by one tribal member 
against another in the matter of the use or possession of 

land: And provided further, That nothing herein contained 
shall be construed as authorizing the alienation from any 

Indian nation, tribe, or band of Indians of any lands within 
any Indian reservation in the State of New York: * * *|. 





| 


Act of August 21, 1957, 71 Stat. 401. | 


(a) [T]he Federal Power Commission is hereby ex- 
pressly authorized and directed to issue a license to the 
Power Authority of the State of New York for the construc- 
tion and operation of a power project with capacity to utilize 
all of the United States share of the water of the Niagara 

. River permitted to be used by international agreement. 

(b) The Federal Power Commission shall include 
among the licensing conditions, in addition to those deemed 
necessary and required under the terms of the Federal 
Power Act, the following: 


* eK 





STATEMENT OF POINTS 


| 
| 
| 


1. The Federal Power Commission lacks authority to issue a 
license permitting the use of Indian tribal lands for reservoir purpdéses 
without the express consent of the United States. Congress has not given 
such consent with respect to the Tuscarora Reservation in the Federal 


Power Act, the Act of August 21, 1957, or otherwise. 


2. The license issued to the New York Power Authority is in- 
valid with respect to petitioner's lands because the Federal Power Com- 
mission failed to make the finding required by Section 4(e) of the Act 
that the purpose for which tribal lands were to be used under the license 





was not inconsistent with the purpose for which the Indian reservation 
was created or acquired. | 





3. The Commission's refusal to make the finding required by 
Section 4(e) is based upon certain documents which never were intro- 


| 
duced into the formal record of the proceedings before the Commission. 


| 
\ 
| 
| 
| 
| 


! 
j 
| 
| 


| 
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Even if said evidence were in the record, the statements reiied on by 
the Commission as a matter of law are insufficient to justify the ab- 
sence of the finding. 


SUMMARY OF ARGUMENT 


The rule is long established that the United States possesses 
paramount power to control and govern the territory reserved and held 
by Indian tribes, and that such territory may be alienated or appropria- 
ted only with the express consent of Congress. This general principle 
is codified in 25 U.S.C. 177 and has been recognized as specifically 
applicable to Indian lands in the State of New York by the provisions 
of 25 U.S.C. 233. 


The conclusion necessarily follows that the Federal Power 
Commission, in granting licenses under the Federal Power Act, is duty 
bound to respect the paramount authority of the United States over Indian 
lands in the State of New York. The Commission thus can permit the 
appropriation of such lands only to the extent expressly allowed by Con- 
gress. The Commission itself cannot carve out any exceptions to exist- 
ing Federal protections or give the consent to the alienation of tribal 
lands which only Congress can give. 


The action of the Commission in this case in refusing to pass on 
the question whether the New York Power Authority could acquire peti- 
tioner's lands, while at the same time permitting the Power Authority 
to select those lands for reservoir purposes, is explainable only in 
terms of an assumption that Federal protections were not applicable and 
that Congress in some way had given its consent to the appropriation of 
petitioner’s lands. That assumption is unwarranted and, consequently, 
the grant of the license was improper with respect to the Tuscarora 
Reservation. No provision in the Federal Power Act or the Act of 
August 21, 1957 (authorizing the Commission to license the Power Au- 


thority) constitutes the necessary consent by Congress. These statutes 


are general in nature and fail to reveal any specific intent or language 
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allowing the taking of Indian property. 


Even if it be assumed that Congress has in some way consented 
to the issuance of a license utilizing petitioner's lands for reservoir 
purposes, the Commission failed to implement that consent with proper 
evidence or necessary findings under the Federal Power Act. Section 
4(e) of the Act requires, as a condition precedent to licenses affecting 
tribal lands inside an Indian reservation, that the Commission shall 





make a finding as to whether the license will interfere or be inconsis- 
tent with the purpose for which the reservation was created or ac- 
quired. Such a license, moreover, is subject to whatever restrictions 
the Secretary of the Interior shall deem necessary -or desirable for the 
protection of the Indians. In this case, the Commission failed to make 
any finding under Section 4(e) or to afford protection to the Tuscarora 
Nation through such conditions as the Secretary of the Interior might 
deem necessary. That omission vitiates the license and requires that 





the matter be remanded to the Commission for proper findings. 


In addition, the refusal of the Commission to make the finding 


required by Section 4(e) was grounded on certain materials which never 
were introduced into the formal record before the Commission. Specifi- 
cally, on the basis of a carbon copy of a letter from an Assistant Secre- 
tary of the Interior to a Tuscarora chief which recited that/petitioner's 
lands are subject to State jurisdiction, the Commission concluded that 





the lands are not part of a "reservation" within the meaning'of Sections 
3(2) and 4(e) of the Federal Power Act. Insofar as the alienation of 
Indiar. lands is concerned, the Assistant Secretary's statement is clearly 
erroneous as a matter of law, and the Commission's conclusion is like- 
wise invalid. Apart from these considerations, the use of the above- 
described letter without its introduction into the record and without 
according petitioner an opportunity to explain, refute or rebut this evi- 
dence was a denial of due process and contrary to the basic elements of 
a fair hearing. For this reason alone, the case should be remanded to 
the Commission for appropriate action in the light of evidence formally 
introduced into the record. | 
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ARGUMENT 
I 


IN THE ABSENCE OF EXPRESS CONSENT FROM 
CONGRESS, THE FEDERAL POWER COMMISSION 
LACKS AUTHORITY TO LICENSE THE USE OF 
PETITIONER'S TRIBAL LANDS. 


a. The authority of the Federal Power Com- 
mission over Indian lands is limited by the 
provisions of 25 U.S.C. 177 and 25 U.S.C. 
233. 


From the earliest days of this Republic, the Congress of the 
United States always has retained the power to govern and control the 
territory reserved and held by Indian tribes for their permanent use and 
occupancy. This exercise of jurisdiction stems from Article I, Section 8, 
of the Federai Constitution, authorizing Congress to regulate commerce 
with the Indian tribes, and Article II, Section 2, authorizing the Presi- 
dent, by and with the advice and consent of the Senate, to make treaties. 
The former power|has been described by the New York Court of Appeals 
as "paramount and of a most sweeping character." People ex rel. Ray 
v. Martin, 294 N. ¥.61 (1945), affirmed 326 U.S. 496 (1946); see also 
United States v. Forty-Three Gallons of Whiskey, 93 U.S. 188 (1876). 

The several States, including the State of New York, have no 


express power over Indian affairs mperane to the authority delegated 
to Congress under the Constitution. Accordingly, where a conflict over 


. See Martin v. Hunter's Lessee, 1 Wheat. (U.S.) 97 (1816), in which the 

Supreme Court declared at p. 102: 
*There can be no doubt that it was competent to the people to invest the 
general government with all the powers which they might deem proper 
and necessary; to extend or restrain these powers according to their 
own good pleasure, and to give them a paramount and supreme authority. 
As little doubt can there be that the people had a right to prohibit to the 
states the exercise of any powers which were, in their judgment, in- 
compatible with the objects of the general compact; to make the powers 
of the state governments, in given cases, subordinate to those of the 
nation ***, 





13 


jurisdiction has arisen, the United States Supreme Court consistently 

has ruled that the Federal Government, and not the States within which 
such tracts may be located, has the basic and thus superior right to 
legislate for the regulation and protection of Indian reservations. 
Worcester v. Georgia, 6 Pet. (U.S.) 515 (1832); The Kansas Indians, 

5 Wall. (U.S. ) 737 (1867); United States v. Kagama, 118 U.S. 375 (1886); 
Board of County Commissioners v. Seber, 318 U.S. 705 (1943). With 
specific reference to the disposition of real property, the Supreme Court 
also held as far back as 1823 that Indian lands may be sold only to the 
United States or with the consent of the United States. Johnson v. McIntosh, 
8 Wheat. (U.S. ) 543. 





| 
| 
j 
| 
| 
| 
| 
j 
| 


The cases further show that the Federal Government occupies a 
special position as the guardian of Indian tribes throughout the nation. 
Justice Miller, speaking for a unanimous Court in the classic case of 
United States v. Kagama, supra, described that fiduciary relationship 
in the following terms: | 


'* * * These Indian Tribes are the wards of the Nation. 
They are communities dependent on the United States; depen- 
dent for their political rights. * * * From their very weak- 
ness and helplessness, so largely due to the course of deal- 
ing of the Federal Government with them and the treaties in 
which it has been promised, there arises the duty of protec- 
tion, and with it the power. This has always been recognized 
by the Executive and by Congress, and by this Court whenever 
the question has arisen." 118 U.S.375 at 383-4. | 





The most important aspect of the protective relationship of the 
United States to Indian tribes is the adoption of legislation to prevent the 
improvident disposition of their property, and the key statute in this 
field is R.S. 2116, 25 U.S.C.177, which provides in part: | 


"No purchase, grant, lease, or other conveyance of 
land, or of any title or claim thereto, from any Indian nation 
or tribe of Indians, shall be of any validity in law or equity, 
unless the same be made by treaty or convention entered into 
pursuant to the Constitution. * * * The agent of: any State who 
may be present at any treaty held with Indians, under the 
authority of the United States, in the presence and with the 
approbation of the commissioner of the United States ‘appointed 
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to hold the same, may, however, propose to, and adjust 
with, the Indians the compensation to be made for their 
claim to lands within such State, which shall be extin- 


guished by treaty." 4 

With respect to the application of 25 U.S. C.177 in the State of 
New York, Congress expressly provided when transferring civil juris- 
diction over the Indian reservations from the United States to the State 
under the Act of September 13, 1950, 25 U.S.C. 233: 


"That nothing herein ccntained shall be construed as 
authorizing the alienation from any Indian nation, tribe, or 
band of Indians of any lands within any Indian reservation 
in the State of New York. . ." 


The legislative history of the 1950 Act clearly demonstrates that Con- 
gress there intended to preserve Federal control over the sale or other 
disposition of Indian lands in the State. Specifically, the Report of the 
House Committee on Public Lands on S.192 (House Report No. 2720, 

8ist Cong. , 2d Sess.), which eventually became 25 U.S.C. 233, declared: 


"This bill provides that the Indians in the State of New 
York shall be subject to the civil laws of the State with the 
following exceptions: 

; x * * ke K * 

'(4) That nothing contained in the act shall be 
construed as authorizing the alienation from any Indian 
nation, tribe, or band of Indians of any lands within any 
Indian reservation in the State of New York.'"5 


Of even greater significance in this case is the Report of the 
Joint Legislative Committee on Indian Affairs to the Legislature of the 


State of New York, which is printed in the Congressional Record for June 
16,1950, the day when S. 192 passed the Senate. This Report, which thus 


- The fact that in 1871 the practice of making treaties with Indians was 
abolished (25 U.S.C. 71) does not render this statute obsolete. The change 
was only one of method. Since that date many agreements or conventions have 
been made with Indian tribes, the difference being that now such contracts are 
approved by both Houses of: Congress rather than by the Senate alone. Cohen, 
Handbook of Federal Indian Law (Govt. Print. Of., 4th ed., 1945), pp. 66-67. 


5 Comparable language appears in Senate Report No. 1836, 81st Cong. , 
2d Sess., on the same bill. 
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was available to all members of Congress, reads in part as follows (96 


Cong. Rec. 8738-9): 


"Since 1942, however, reservation Indians have been 
clothed with a degree of immunity from State law by reason 
of the decision in United States v. Forness (125 Fed. 2d 928, 
cert.den. 316 U.S. 694) which appiled (sic) the principle 
first declared in Worcester v. Georgia (6 Pet.515 (1832), 
holding that State laws do not apply to reservation Indians 
except insofar as the Federal Government has given its con- 
sent. 





x * K * 


"The only significant changes to be expected from 
passage of the bills would be the positive ones of extending 
orderly processes of government to the reservations and 
of ending the power of individual Indians to avoid ordinary 
civil responsibilities. Passage of the bills would not effect 
any change in basic Indian traditions or customs unless 
these people, by means provided in the law, see fit to 
modify them. Enactment would, in fact, strengthen en- 
forcement of such rules as do exist by banishing uncer- 
tainty as to the powers of State courts. Neither would 
the proposed law permit taxation or alienation of reser- 
vation land, although many Indians have been led to believe 
that these are the very ends the bills aim to accomplish. 





"Specific exclusion of the powers of taxation and 
disturbance of titles makes it clear that adoption of the 
bills would not end all Federal guardianship. ..." | 
(Emphasis supplied. ) | 


This quotation illustrates the fact that State officials, as well as mem- 
bers of Congress, recognized that New York did not then possess, and 
after passage of the 1950 Act still does not possess, the power to acquire 





Indian lands without express permission from the United States. Cf. 
United States v. Boylan, 265 Fed.165 (C.A.2, 1920). Indeed, this very 
conclusion has just been reached, following a detailed study of the law, 
by another special committee of the New York Legislature. N.Y. Special 


Legislative Committee on the Revision and Simplification of the Consti- 
tution, N. Y. Leg. Doc. (1958) No.57, Ch. V, pp. 34-42. | 
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The Court of Appeals for the Second Circuit, after thoroughly 
reviewing the foregoing statutes and the relevant court decisions, , 
correctly noted in its recent opinion in Tuscarora Nation of Indians v. 
Power Authority of the State of New York, F.2d: (C.A.2, 
July 24,1958), that prior to 1950, 


"...the Court of Appeals of New York has recognized 
that during all of this period, the Indians are and always 
have been, since the formation of this Government, the 
wards of the Nation and not of the States, and that the 
Federal Government has never relinquished its suzerainty 
over them." (Slip opinion, p. 1960. ) 


As to the situation subsequent to 1950, the year when 25 U.S.C. 233 be- 
came law, the Court of Appeals concluded: 


"Not only has Congress not abandoned the field with 
respect to the property interests of Indian tribes in the 
State of New York but it has, by the enactment of the ex- 
press reservation concerning land interests in New York 
in Title 25 U.S.C. A. Sec. 233, pointed up and reaffirmed 
its paramount authority over Indian tribal lands." (Slip 
opinion, p. 1964.) 


Within the past two months, therefore, the Court of Appeals for the 
Second Circuit in litigation related to this case has ruled that 25 U.S.C. 
177 applies to Indian lands in the State of New York, including specifi- 


cally the Tuscarora Reservation. 


The Federal Power Commission, in exercising its functions 
under the Federal Power Act, is duty bound to respect the shield which 
the United States has raised over Indian tribal lands. In other words, 
the Commission has no power to disregard 25 U.S.C.177 and 25 U.S.C. 
233 so as to authorize the State of New York or its agencies to take 
actions which otherwise are prohibited by Federal law. Neither has 
Congress delegated any authority to the Commission to ignore, repeal 
or carve loopholes in statutes protecting Indian tribes in general and the 
Tuscarora Nation in particular. If there are any exceptions to the 


6 


People ex rel. Cusick v. Daly, 212 N.Y. 183 (1914); Mulkins v. Snow, 
232 N.Y. 47 (1921). See also The New York Indians, 5 Wall. (U.S.) 761 (1867), 
and United States v. Forness, 125 F.2d 928 (C.A. 2, 1942). 
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policy of Federal guardianship, only Congress can create them for the 
courts are uniform in holding that Congress alone may declare when 
governmental protections over the Indians shall cease. Winton v. Amos, 
255 U.S. 373, 391-2 (1921); United States v. Nice, 241 U. S. 591, 598 (1916); 
Dewey County v. United States, 26 F.2d 434, 435 (C. A. 8, 1928);Tuscarora 


Nation v. Power Authority, supra. 


In this case, however, the Commission purported not to pass 
upon the question whether the Power Authority of the State of New York 
has any right to acquire petitioner's lands. In issuing a license to the 
Power Authority on January 30,1958, the Commission explicitly stated 
(R. 5869): | 


"The Tuscarora Indian Nation objects to the use of 
approximately 1, 000 acres of its land for reservoir pur- 
poses... . The Indian Nation states that it will not sell its 
lands and contends that the Applicant lacks authority to ac- 
quire them. However, we do not attempt to pass on that 
question since other lands are available for reservoir use if 
the Applicant is unable to acquire the Indian lands, although 
alternative lands may be more expensive." | 





And in denying petitioner's application for rehearing on March 21, 1958, 


the Commission further declared (R. 5879): | 
"The question of whether the Licensee is empowered 
to acquire Intervener's land in eminent domain proceedings 
is, in our view, a question to be resolved by a court of 
competent jurisdiction. In any event, we are of the view 
that we are not required to render an advisory opinion on 
that question." ! 


The action of the Commission in granting to the Power Authority 

a license permitting the selection of petitioner's lands for reservoir 
purposes, of course, belies this seeming reluctance to determine the 
vital legal question at stake. However much the Commission may have 
desired to avoid decision, its grant of a license allowing the choice of 
Indian property is explainable only in terms of an assumption that the 
Federal protections expressed in 25 U.S.C.177 and 25 U.S, C. 233 are 
not applicable in this case and that some form of Congressional assent 


to the acquisition of petitioner's lands must have been made. 
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The Commission's action with respect to petitioner's lands 
otherwise would have been a meaningless and null gesture. If in truth 
Congress has not consented to the lifting of existing Federal safeguards 
over the Tuscarora Reservation and to a taking by the State agency, then 
the Commission had no right to permit the Power Authority to select 
Indian lands pursuant to the license. The Commission, as an arm of 
Congress, would have been bound to hold that such a choice was not 
available to the Power Authority because of 25 U.S.C.177 and 233, and 
that the license permitted it to construct a reservoir only on non-Indian 
lands. 


In the absence of action by the United States to remove existing 
statutory protections, therefore, the license for the Niagara project is 
void with respect to petitioner's lands. For this reason, it becomes 
necessary next to inquire into the possible grounds for the assumption 
of the Commission - implicit in its decision - that Congress in some 
way gave consent to the acquisition of part of the Tuscarora Reservation 
by the New York Authorities. There remains a "question as to the con- 
stitutional and statutory authority of the Federal Power Commission to 
grant a valid license for a power project on reserved lands of the United 
States" within an Indian Reservation. Federal Power Commission v. 
Oregon, 349 U.S. 435, 444-5 (1955). 


-~ 


b. Neither the Federal Power Act nor the Act of 


August 21, 1957, constitutes a consent by Congress 
to the taking of the petitioner's lands. 


At first glance, Sections 3(2) and 4(e) of the Federal Power Act, 
16 U.S.C. 796 (2) and 797(e), might be said to constitute the necessary 
Congressional consent. Those provisions seem to permit the Commis- 
sion to issue a license on "tribal lands embraced within Indian reser- 
vations, "' but "only after a finding by the Commission that the license 
will not interfere or be inconsistent with the purpose for which such 


reservation was created or acquired." 
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Such language, however, cannot fairly be construed to indicate 


assent by Congress to the wholesale licensing of any and all Indian tri- 
bal lands for power projects. These provisions of the Act, both in 
language and in legislative background, reveal no intent to abrogate the 
general principle of continued Federal protections over Indian lands un- 
less and until there is specific action to the contrary by Congress. The 
Federal Power Act, originally enacted in 1920, came into being long 
after the birth of 25 U.S.C.177 in 1834 and its predecessor statute in 
1790 (1 Stat. 137). And in 1950, thirty years after the passage of the 
Federal Power Act, Congress reaffirmed the prohibition against aliena- 
tion embodied in 25 U.S. C.177 with specific reference to Indian tribal 
lands in New York (25 U.S. C. 233). ee 





The Federal Power Act, in other words, should and can be read 
in the context of other pertinent Federal legislation, partidularly 25 
U.S.C. 177 and 233. Mills v. Scott, 99 U.S. 25, 28 (1879). When that is 
done, Sections 3(2) and 4(e) of the Act relate only to the licensing of 
"tribal lands within Indian reservations" which Congress has otherwise 
consented might be used for power purposes. Thus in Federal Power 
Commission v. Oregon, 349 U.S. 435 (1955), the Supreme Court recog- 
nized that the Commission could grant a license for a dam resting in part 
on the Warm Springs Indian Reservation in Oregon not because of Sec- 
tions 3(2) and 4(e) of the Act, but by virtue of Congressional consent 
given in a special 1910 statute. See 349 U.S. at 438, footndte 5, and at 
444, 

Nor does Section 21 of the Federal Power Act, 16 U.S.C. 814, 
supply the essential consent by Congress. That section simply allows a 
licensee to acquire lands "by the exercise of the right of eminent domain 
in the district court of the United States for the district in which such 
land or other property may be located or in the State courts. " The 





courts consistently have held, however, that general laws such as Section 
21 do not apply to Indians unless Congress expressly so directs. In Elk 





v. Wilkins, 112 U.S. 94 (1884), for example, an Indian sought damages 
from a voting registrar in Omaha for refusing to register him as a 
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qualified voter. Under the law of Nebraska, the plaintiff was entitled to 
registration if he were a citizen of the United States, a status he claimed 
under the Fourteenth Amendment, which declares: 'All persons born or 
naturalized in the United States and subject to the jurisdiction thereof, 
are citizens of the United States and of the State wherein they reside." 
The Supreme Court affirmed the judgment against the Indian on the 
ground that Indians are alien dependents who "were never deemed citi- 
zens of the United States, except under explicit provisions of treaty or 
statute to that effect” (112 U.S. 100). The Court further stated at p. 99: 


"General Acts of Congress did not apply to Indians, 
unless so expressed as to clearly manifest an intention 
to include them." 


This doctrine has been invoked in, among other cases, 
McCandless v. United States, 25 F.2d 71 (C.A.3, 1928), involving the 
Federal immigration laws, and Chouteau v. Commissioner of Internal 
Revenue, 38 F.2d 976 (C. A. 10, 1930), involving a Federal income tax. 


Where Congress has intended in legislation to affect Indians or their in- 
terests, the Courts have found, the Indians specifically have been named 
or their property described. Chouteau v. Commissioner of Internal 
Revenue, supra, at p.977; United States v. 2005.32 acres of land, etc., 
160 F.Supp. 193, 198-200 (D.S. D. , 1958). The conclusion thus seems 
plain that the general power of eminent domain, conferred by Section 21 
of the Federal Power Act upon licensees, cannot fairly be construed as 

a specific consent by Congress to the licensing for condemnation of Indian 
lands such as are here involved. 


The Act of August 21,1957, 71 Stat.401, provides an even weaker 
reed in support of the proposition that Congress has consented to the 
appropriation of petitioner's property. That Act was simply a Congres- 
sional direction to the Federal Power Commission "to issue a license 
to the Power Authority of the State of New York for the construction and 
operation of a power project with capacity to utilize all of the United 
States share of the water of the Niagara River permitted to be used by 
international agreement." In no way did this statute expressly or 
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impliedly authorize or sanction the taking of the Tuscarora Reservation 


for the Niagara Project. 


The Court of Appeals for the Second Circuit, however, has ruled 
that an “implied” intent to authorize the taking of petitioner's lands can 
be "inferred" from this 1957 statute upon consideration of the extensive 
nature of the Project and the proximity of the required reservoir to the 
Indians' lands. Tuscarora Nation of Indians v. Power Autho rity of the 
State of New York, F.2d (C. A. 2, July 24,1958).| Such a 
holding, it is respectfully submitted, is directly contrary to repeated 
decisions of the United States Supreme Court on the construction of 
statutes affecting Indians and is wholly inconsistent with the/ legislative 
history of the 1957 statute. | 








As previously noted, the Supreme Court in Elk v. Wilkins, supra, 
laid down the basic principle that general acts of Congress do not apply 
to Indians “unless so expressed as to clearly manifest an intention to 
include them." 112 U.S. at 99. That rule alone is sufficient to compel 
the conclusion that a legislative purpose to authorize the taking of part 
of the Tuscarora Reservation may not be "implied" in the Act of August 
21,1957. The same result is reached by reference to the canons of 
statutory construction, repeatedly stated by the Supreme Court, that 
treaties with Indian tribes and laws affecting Indians must be liberally 
construed, : and that doubtful expressions are to be resolved in favor of 
the Indians. Choate v. Trapp, 224 U.S. 665, 675 (1912); Winters v. United 
States, 207 U.S. 564, 576 (1908); United States v. Nez Perce County, Idaho, 
97 F. 2d 232, 236 (C. A. 9, 1938). Indeed, given the decision of the Court 
of Appeals for the Second Circuit that R.S. 2116, 25 U.S.C. 177, as car- 
ried forward by the Act of September 13,1950, 25 U.S.C. 233, prohibits 
the alienation of Indian lands in the State of New York without the consent 
of the United States, reliance may also be placed, in consideration of the 





7 Jones v. Meehan, 175 U.S. 1, 10-11 (1899); United States v. Winans, 198 
U.S. 371, 380-81 (1905); Seufert Bros. Co. v. United States, 249 U.S. 194, 198 


(1919); United States v. Shoshone Tribe of Indians, 304 U.S. 111,11 
Tulee v. Washington, 315 U.S. 681, 684-85 (1942). 


6 (1938); 
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1957 Act, upon the general principle that repeals by implication are not 
favored. Federal Trade Commission v. A.P.W. Paper Co., 328 U.S. 

193, 202 (1946); A.H. Bull Steamship Co. v. Seafarers' International Union, 
250 F.2d 326 (C.A.2, 1957). 


Congress in the Act of August 21,1957, did not refer to the 
Tuscarora Nation or its property, did not "clearly manifest" an intent 
to authorize the condemnation of tribal lands, and did not otherwise indi- 
cate a purpose to affect the rights and interests of any Indians. Further- 
more as evidenced by the Federal Power Commission's finding with re- 
spect to alternative lands, the Tuscarora Reservation is not necessarily 
demanded for the Niagara Project. In the light of the Supreme Court de- 
cisions discussed above, therefore, the conclusion follows that Congress 
did not, inferentially or otherwise, intend to sanction the taking of peti- 
tioner’s property pursuant to a license under the Federal Power Act. 


The legislative history of the Act of August 21,1957, moreover, 
is wholly devoid of any showing that Congress knew part of the Tuscarora 
Reservation might be desired for the Niagara Power Project. The debates 
in the House of Representatives and in the Senate on H. R. 8643, which 
eventually became Public Law 85-159, 71 Stat.401, contain not one word 
about petitioner or petitioner's lands. 103 Cong. Rec. 11974-92, 12007-08, 
13149-67. The Reports of the House and Senate Committees on Public 
Works on H.R, 8643 and its companion bill, S. 2406, respectively, make 
not even the vaguest reference to the remotest possibility that Indian 
lands would be covered by the project. H. Rep. No. 862, 85th Cong., 1st 
Sess. ,1957 U.S. Code Cong. & Admin. News, pp. 1585 et seq., S. Rep. No. 
939, 85th Cong., 1st Sess. Finally, despite the fact that Chairman 
Robert Moses and other representatives of the New York Power Authority 
repeatedly testified before various committees of Congress on the pro- 


posed Niagara River Hydroelectric Project, not a single mention ever 
was made of the Tuscarora Nation and/or its Reservation during the 
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course of the hearings.” To find a legislative purpose to authorize the 
taking of petitioner's lands on such a record is to distort the term "Con- 


gressional intent" beyond recognition. 


As a matter of fact, the legislative history of the Act of August 
21,1957, affirmatively demonstrates that Congress did not intend ex- 
pressly or by implication to sanction the alienation of any part of the 
Tuscarora Reservation. Senator Chavez, Chairman of the Committee 
on Public Works and one of the leading proponents of the bill, declared 
during the Senate debate on H.R. 8643: | 


"The Niagara Falls project is potentially one of the 
greatest hydroelectric projects on the North American 
Continent. No dams or provisions for storage of water 
are necessary. That storage is provided by the Great 
Lakes, which insure a fairly constant regulated flow in 
the Niagara River." (103 Cong. Rec.13150, emphasis 
supplied). | 
The Committee reports on the project speak of "a reservoir with sur- 
face area of 850 acres" (H. Rep. No.862, p.6), not one single acre of 
which would have been within the Tuscarora Reservation. ‘Lastly, on 
three separate occasions during his testimony in 1956, Thomas F. Moore, 


Jr., general counsel for the New York Power Authority, told the House 


Committee on Public Works that the lands to be acquired for the Niagara 


2. - - . ~ . ~ ae \. 
* - @ 


ee EEE EEE 


; The House Committee on Public Works did not hold hearings on H.R. 8643 
(H. Rep. No. 862, p.3), or on other bills relating to the Niagara Power Project in 
1957. A 1956 Hearing before the House Committee on Public Works, 84th Cong., 
2d Sess., on S. 1823 and H.R. 11477, relating to the Niagara Power Project, how- 
ever, is publis..ed. Similarly, the Senate Committee on Public Works did not hold 
hearings on S. 2406. (S. Rep. No. 539, p. 3).1957 Hearings before |a Subcommittee of 
the Committee on Public Works, on S.512 and S. 1037, 85th Cong., 1st Sess., how- 
ever, also are published. 
As far as petitioner has been able to ascertain, the above-cited printed 

House and Senate Hearings contain no discussion of, or reference to, the Tuscarora 
Indians and their lands. 


9 The Power Authority never has seriously contended that Congress knew peti- 
tioner's lands might be needed for the Niagara Power Project. It is significant to 
note in this connection that the first submission by the Power Authority to the Federal 
Power Commission showing that Indian la. .s in any way might be affected by the 
Niagara Power Project was made under date of July 26,1957, long after the close 

of the hearings and the printing of the Congressional Committee ireports on the bills 
authorizing the Project. R.4080 et seq. | 
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Power Project belonged to the Niagara Mohawk Power Company. The 


Tuscarora Reservation was not mentioned. 


The legislative history thus wholly negates the thesis that any 
Congressional purpose to deal with petitioner's lands is "clearly mani- 
fest."" The Act of August 21,1957, was nothing more than a compromise 
between private and public power advocates made without knowledge that 
Indian lands eventually might be involved. In short, Congress by the 
Act of August 21,1957, never authorized, expressly or by implication, 
the licensing or taking of any part of the Tuscarora Reservation for pur- 
poses of the Niagara Power Project. 


On the basis of the foregoing, the conclusion follows that the 
United States has not consented to the alienation of petitioner's lands 
and that the protections embodied in 25 U.S.C. 177 and 25 U.S.C. 233 still 
are in full force and effect. Accordingly, the license granted by the 
Federal Power Commission to the New York Power Authority is void with 
respect to the Tuscarora Reservation. 


Il. 


EVEN ASSUMING THAT CONGRESS HAS CONSENTED 
TO THE LICENSING OF PETITIONER'S LANDS FOR 
RESERVOIR PURPOSES, THE FEDERAL POWER 
COMMISSION FAILED TO IMPLEMENT THAT CONSENT 
WITH PROPER EVIDENCE OR NECESSARY FINDINGS 
UNDER THE FEDERAL POWER ACT. 

If it be thought that Congress in some way -- either through 
Sections 3(2) and 4(e) of the Federal Power Act or through the Act of 
August 21, 1957 -- has given its consent to the taking of petitioner's 
lands, the inescapable fact remains that the Commission has failed to 
make that consent effective in accordance with the requirements of the 
Federal Power Act. That failure alone is enough to invalidate the order 


of January 30,1958, and to require that the matter be remanded to the 


av Hearings before the House Committee on Public Works on S. 1823 and 

H. R. 11477 relating to the Niagara Power Project, 84th Cong., 2d Sess., pp. 23, 
25, and27. To the same effect is the testimony of representatives of the Corps 
of Engineers. id. at 12. 
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Commission for the receipt of proper evidence and the making of the 


findings required by law. 


Whatever the form the Congressional consent may be thought to 


take, the Commission still must follow the procedures established by the 


Federal Power Act in authorizing a license affecting Indian lands. 
Sections 3(2) and 4(e) establish the requisite statutory pattern on this 
point. Section 3(2) defines the term "reservation" to include "tribal 
lands embraced within Indian reservations", while Section 4(e) provides 
that "licenses shall be issued within any reservation only after a finding 
by the commission that the license will not interfere or be inconsistent 
with the purpose for which such reservation was created or acquired, and 
shall be subject to and contain such conditions as the Secretary of the 
department under whose supervision such reservation falls shall deem 
necessary for the adequate protection and utilization of such reservations." 
These statutory requirements obviously have not been satisfied inthis case. 


a. The failure of the Commission to make the requisite 
findings vitiates the order granting the license. 


The rule is too clear to need extended discussion that the studied 
refusal of the Commission to make the findings as to petitioner's tribal 
lands that Congress made mandatory in Section 4(e) voids the grant of 
the license in the order of January 30,1958. Such findings were essen- 
tial not only to facilitate judicial review by revealing the factual basis 
for the Commission's action but also to reflect the "determination of 
policy or judgment which the agency alone is authorized to make." 
S.E.C. v. Chenery Corp., 318 U.S. 80, 88 (1943). 


As revealed in its order of March 21, 1957, denying rehearing 
(R. 5880), the Commission was well aware of petitioner's! contentions 


with respect to Sections 3(2) and 4(e) and of the Congressional mandate 
Il the Act of August 21, 1957, 71Stat. 401, directed the Federal Power 
Commission to issue a license to the New York Power Authority) "pursuant to 
the provisions of the Federal Power Act. " H. Rep. No. 862, p.1, 1957 U.S. 
Code Cong. & Admin. News, p. 1586; S. Rep. No. 539, 85th Cong., lst Sess., 
p. i. 
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to make findings with reference to Indian lands, yet it chose not to make 
such findings. The Commission thus declined to give this Court on judi- 
cial review the benefit of its informed judgment on these issues, a judg- 
ment which the Commission alone can exercise in the first instance. In 
so doing, the Commission made it impossible for this Court "to pass on 
the question whether the limits of discretion have been exceeded in the 


choice of the remedy until the administrative determination is first 
made." Jacob Siegel Co. v. F.T.C., 327 U.S. 608, 614 (1946). 


In other words, petitioner has been deprived of the protection 
given by Congress in Section 4(e) to Indian tribes whose reservations are 
the subject of a Commission license. The Tuscarora Nation has lost not 
only the right to a possible finding that the purpose of the license was in- 
consistent with the purpose for which the reservation was created or ac- 
quired, but also the right to any conditions the Secretary of the Interior 
might deem necessary for petitioner's protection should the license be 
found consistent with the reservation's purpose. The absence of the 
critical finding under Section 4(e) is thus of more than ordinary impor- 
tance to the aggrieved party. Such absence effectively deprives petitioner 
of substantial protections which Congress thought necessary, and renders 
the license fatally defective. 


Hence the matter should be remanded to the Commission for the 
making of the necessary finding under Section 4(e), based upon adequate 
and proper evidence. See Heitmeyer v. F.C.C., 68 App. D.C.180, 95 
F.2d 91 (1938); N.L.R.B. v. Capital Transit Co., 95 App. D. C. 310, 221 
F.2d 864 (1955); Boudin v. Dulles, 98 App. D. C. 305, 235 F.2d 532 (1956). 
The finding is not one which this Court can determine or make in the 
first instance on judicial review. Nor is the finding one that can properly 
be ignored or eliminated. Itis one that must accompany and be simul- 
taneous with the order granting the license. See F.T.C. v. B. F. Good- 
rich Co., 100 App. D. C. 58, 242 F. 2d 31 (1957); Missouri Broadcasting 
Corp. v. F.C.C., 68 App. D.C. 154, 94 F. 2d 623 (1938). 
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b. The excuse of the Commission for refusing to 


make the necessary finding is based on evi- 


dence outside the record. | 


The Commission, in its order denying rehearing (R. 5880), de- 
clared that it was not required to make a finding with respect to the 
Tuscarora Reservation because petitioner's lands allegedly are not part 
of a "reservation" referred to in Section 4(e) as defined in Section 3(2) 
of the Act. This conclusion is based exclusively upon a statement in a 
carbon copy of a letter, dated November 1, 1957, from an Assistant 
Secretary of the Interior to a Tuscarora chief. | 


Regardless of the proper interpretation to be given the Assistant 
Secretary's remarks, the Commission's reliance upon his letter is wholly 
misplaced. The plain fact is that the letter never was introduced into the 
record of the proceedings before the Commission and is not properly a 
part of the certified record filed in this Court. R.5707. The list of the 
documents certified by the Secretary of the Commission as the record 
of the Commission's proceedings reveals that the letter in question 
neither was given a designation as an ea nor was in any other way 
considered a part of the formal record. The letter apparently is no 
more than a part of the Commission's correspondence files. 


At no time was the petitioner made aware that this letter was in 
the correspondence files of the Commission or that it was in any way 
likely to be used by the Commission in passing upon petitioner's conten- 
tions. Basic due process, of course, requires some sort of opportunity 
for petitioner to be confronted with this letter as a part of the formal 
record and a further opportunity to refute, explain or rebut the implica- 
tions and conclusions to be drawn therefrom. The very heart of a full and 


Sp The letter is listed on page 39 of the certified list before this court "of 
documents, transcripts of testimony, exhibits and other material" which consti- 
tuted "the complete record upon which the Commission's order issued January 30, 
1958, ... was entered ..."' This document is not identified with an jexhibit number, 
or even as having been offered as an exhibit. 
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fair hearing includes "the right of each party to be apprized of all the 
evidence upon which a factual adjudication rests, plus the right to ex- 
amine, explain or rebut all such evidence." Carter v. Kubler, 320 U.S. 
243, 247 (1943). See also Morgan v. United States, 298 U.S. 468, 480 
(1936); Morgan v. United States, 304 U.S. 1, 18 (1938); Reilly v. Pincus, 
338 U.S. 269, 275 (1949); Inland Steel Co. v. N.L.R.B., 109 F.2d 9, 19- 
20 (C.A.7 , 1940); Norris & Hirshberg, Inc. v. S.E.C., 82 App.D.C. 
32, 163 F. 2d 689, 692 (1947). 


Moreover, the Commission was barred from considering this 
letter, as long as it was not made a part of the official record, either 
as a basis for a finding or as a basis for refusing to make a finding re- 
quired by law. As has been said, "[the powers of administrative tri- 
bunals in rendering decisions vitally affecting individual rights are in- 
deed broad, but it should not be necessary to say that such tribunals are 
authorized to determine facts only upon evidence formally presented and 
incorporated in the record of their proceedings." D.P. Paul & Co. v. 
Mellon, 24 F.2d 738 (S.D. N. Y., 1928). 


This Court in Norris & Hirshberg, Inc. v. S.E.C., 82 App.D.C. 
32, 163 F.2d 689 (1947), emphasized this principle by stating that it was 
the duty of the Securities and Exchange Commission, in reaching an 


administrative decision, to consider "as evidence all the matter which 
was introduced as such, and nothing more." (163 F.2d at 693; emphasis 
added.) In that case, an employee of the Commission had certified to 
this Court as part of the transcript of the administrative proceedings 
certain documents "which not only were not received in evidence, but 
were not offered as such, having been made up and attached after the 
record before the trial examiner had been closed."" This Court held 
(163 F. 2d at 691-692): 


", . . it is of prime importance that there be certified 
to the court an accurate transcript of the evidence intro- 
duced at the hearing. If we should suppose that the 
transcript before us was the basis of the order, then 

we would be left to speculate as to whether the Com- 
mission's expert judgment would have been the same, 
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had the true record been before it. The court, in its) 
work of review, is entitled to the informed judgment | 
of the skilled Commission upon the evidence which 
was fairly and legally before it as it deliberated. 


"If the transcript filed with the court, siti ak 
it does accurately to reflect the record of the proceedings 
before the trial examiner, is in fact a true copy of the 
material considered by the Commission in determining 
upon its order, then the Commission has not afforded 
the petitioner the full hearing to which due process en- 
titled it, as the Supreme Court has clearly pointed out. 
In that event, it would be our duty immediately to re- 
mand the case to the Commission so that the proper | 
record might be considered and an order entered pur- 
suant to that consideration." 





In the Norris & Hirshberg case, as in the instant controversy, 
the Commission staff had prepared an index to the record of! the proceed- 
ings and certified it to this Court. There, as here, that index revealed 
that the documents in question had not been formally introduced into the 
Commission proceedings. This Court appropriately pointed out that 
(163 F. 2d at 693-4): | 


",... the statutory admonition to the Commission that, 
upon appeal, it file with the court a transcript of the 
record upon which the order was entered, means that 
the Commission must file a transcript containing, in 
addition to the pleadings, all the material received in 
evidence, and nothing else.... Unfortunately, the Com- 
mission filed a transcript which does not contain all the 
evidence introduced at the hearing, and which does con- 
tain material, apparently evidential in nature, which 
was not received in evidence. It would be idle for the 
court to review such a record for the purpose of deter- 
mining whether it discloses a substantial basis for the 
order. Moreover, no court should be asked to search 
among thousands of pages of purported transcript to see 
what was received as evidence and what was not. Th 
imperfect transcript has no place in our files, and the 
clerk will be directed to remove it and to returnit | 
physically to the Commission." (Emphasis added.) | 





The fact that the letter to petitioner from an Assistant Secretary 


of the Interior was made a part of the Commission's correspondence 
files in this case as a result of official communications between the 
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Chairman of the Commission and the Secretary does not detract from 
the impropriety of considering the letter as the basis for refusing to 
make the requested finding. Thus in Western Union Division v. United 
States, 87 F. Supp. 324, 333 (D.C. D.C. , 1949), a proposed report of the 
Federal Communications Commission quoted from a Department of 
Justice letter to the Commission as to the applicability of the anti-trust 
laws. The objection to the Commission's use of this letter was over- 
ruled only because it appeared that the Commission had not considered 
the letter as evidence or based any findings of fact upon this correspon- 
dence either in its proposed or final reports. In fact, the Commission 
had noted the objection and expressly stated it had given no consideration 
to the correspondence in arriving at its final decision. 


In this case, however, the Commission expressly relied upon 
and quoted from a letter which never was part of the record. It did so 
without ever giving the petitioner any notice that the document might be 
considered so that an adequate explanation or rebuttal could be offered. 


It did so for the specific reason of not making a requested finding, and 


the letter is the sole basis for this omission. The conclusion is ines- 
capable that the Commission's refusal to make the finding required by 
Section 4(e), the refusal being based upon evidence not in the record, 
is reversible error. The matter, therefore, must be returned to the 
Commission so that appropriate action may be taken in the light of evi- 
dence formally introduced into the record. 


c. The reason given by the Commission for refusing 
to make a mandatory finding is erroneous as a 


matter of law. 


As an excuse for willfully failing to make the finding required 
by Section 4(e) of the Federal Power Act, the Commission asserted that 
petitioner’s lands are not part of a "reservation" referred to in Section 
4(e) as defined in Section 3(2) of the Act. R.5880. As noted above, this 
thesis is based exclusively upon a statement -- not in the record of this 
proceeding -- by an Assistant Secretary of the Interior to the effect that 
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the Tuscarora Reservation is "under State jurisdiction". Even if the 


Assistant Secretary's remark were properly before the Commission for 
consideration, the conclusion which it drew therefrom is clearly errone- 


ous as a matter of law. 


In the first place, the question of "jurisdiction" is wholly ir- 
relevant in determining the extent of Federal protections over Indian 
lands under the Federal Power Act. In addition to New York, the States 
of California, Minnesota, Nebraska, Oregon and Wisconsin now have 
jurisdiction over Indian reservations within their borders, and every 
other State has authority to assume such jurisdiction. Act of August 15, 
1953, 18 U.S.C.1162, 28 U.S.C.1360. To say that "State jurisdiction" 
takes tribal lands outside the scope of Sections 3(2) and 4(e), as the 
Commission contends, thus would be to deprive Indians throughout the 
country of these statutory benefits and to render the law virtually meaning- 





less, a result which Congress obviously never intended. — 


In any event, the fact is that Congress, in granting jurisdiction 
over Indian reservations to the State of New York under 25 U. S. C. 233, 
expressly reserved exclusive Federal control over the alienation of 





Indian lands, including petitioner's reservation. Tuscarora Nation of 
Indians v. Power Authority of the State of New York, F.2d 

Power Authority of the State of New tor, ——- esa 
(C.A.2, July 24,1958). Since Sections 3(2) and 4(e) are involved herein 
only with respect to the alienation of land, the question whether State 
jurisdiction exists for other purposes has no bearing upon the issues 
in this case. 


Nevertheless, building upon the false assumption that State 
jurisdiction precludes Federal protections, the Commission further 
asserted that petitioner's lands "are not within an Indian reservation 
under supervision of the Secretary of the Interior." R. 5880. This 
thesis was carefully considered and flatly rejected in Tuscarora Nation 
v. Power Authority, supra, on the basis of evidence in the record, 
rather than a chance remark. The Court of Appeals for the Second Cir- 
cuit there ruled: | 
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"[T}he Court of Appeals of New York has recog- 
nized that. .'. the Indians are and always have been, 
since the formation of this Government, the wards of 
the Nation and not of the States, and that the Federal 
Government has never relinquished its suzerainty over 
them. 


* * * 


"The Congressional concern, exhibited as recently 

as 1950, to except the two elements most carefully guarded 

by the Government, namely, tax exemption and alienation, 

from transfer to the civil jurisdictional powers of the 

State of New York is ample evidence that 'guardianship' 

still exists. If the Indians are no longer to be the wards 

of the United States such a change should be made by 

Congressional enactment and not by Court decision." 

(Slip opinion, pp. 1960, 1971. ) 

As the Commission would have learned if it had requested infor- 
mation on the status of petitioner's reservation, the Department of the 
Interior in 1954 asked for legislation to terminate the special relation- 
ship between the United States and the Tuscarora Nation, including 
capitalization of the annual annuity paid to the petitioner under the 

13 
Treaty of November 11,1794, 7 Stat.44. 100 Cong. Rec. 624, 1083, 
4 
1174. Congress, however, did not even seriously consider the proposal. 
The conclusion follows, as held in the Tuscarora Nation case, that peti- 
tioner's property still is under the supervision of the Secretary of the 


Interior. Indeed, administratively that is exactly the policy being ob- 


served since, as recently as April 17,1958, the Commissioner of Indian 


is During recent years Congress actually has approved a number of statutes 
ending guardianship for various Indian tribes. See, for example, the Act of 
August 13, 1954, 68 Stat. 718, 25 U.S.C. 564 et seq. (Klamath); the Act of 
August 13, 1954, 68 Stat. 724, 25 U.S.C. 691 et seq. (Western Oregon); the 
Act of September 1, 1954, 68 Stat. 1099, 25 U.S.C. 741 et seq. (Paiute); the 
Act of August 1, 1956,' 70 Stat. 893, 25 U.S.C. 791.et seg. (Wyandotte); the 
Act of August 2, 1956, 70 Stat. 937, 25 U.S.C. 821 et seg. (Peoria). These 
laws were deemed necessary to cut off Federal protections and assistance even 
though tribes such as the Wyandotte and Peoria had far less contact with the 
United States than the Tuscarora Nation. 


14 As previously noted, the cases uniformly declare that Congress alone, 
and not the Executive or the courts, may declare when Federal protections over 
Indians shall cease. Winton v. Amos, 255 U.S.373, 391-2 (1921); United States 
v. Nice, 241 U.S. 591, 598 (1916); Dewey County v. United States, 26 F.2d 434, 
435 (C.A. 8, 1928). 
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Affairs held the contract between the Tuscarora Nation and its attorneys 
subject to the protective provisions of R.S. 2103, 25 U.S.C. 81, govern- 


rr 


ing agreements by Indian tribes "relative to their lands. . alle 


Moreover, apart from the foregoing considerations, |a simple 
reading of the statute reveals the invalidity of the Commission’ s con- 
clusion that petitioner's lands are not part of a "reservation" referred 
to in Section 4(e) as defined in Section 3(2) of the Federal Power Act. 

In short, Section 3(2) defines "reservation" in the broadest possible 
terms as including "tribal lands within Indian reservations, i and that 
is precisely what petitioner has. Contrary to the Commission's inter- 
polations, the Act on its face does not restrict protections over Indian 
tribal lands to reservations "not under State jurisdiction," "not in the 
State of New York," or even "not wanted by the New York Fower Au- 
thority."" In the absence of such specific exceptions, the general rule 
applies that laws affecting Indians must be liberally construed and 
doubtful expressions, if any, resolved in favor of the Indians. Jones V. 
Meehan, 175 U.S. 1, 10-11 (1899); United States v. Winans, 198 U.S. 
371, 380-81 (1905); Winters v. United States, 207 U.S. 564, 576 (1908); 
Choate v. Trapp, 224 U.S. 665, 675 (1912); Seufert Bros. Co. Vv. United 
States, 249 U.S. 194, 198 (1919); Tulee v. Washington, 315 U.S. 681, 
684-5 (1942). | 

For the foregoing reasons, the Commission's conclusion that 
petitioner is not entitled to the benefits of Section 4(e) of the Act is 
erroneous as a matter of law. This fact alone is sufficient to justify 


reversal of the Commission's decision. 
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CONCLUSION 


In the light of the above-discussed principles of law, this Court 
Should set aside: the order of the Federal Power Commission granting 
a license to the New York Power Authority with respect to the Tus- 
carora Reservation and should remand the case to the Commission 
with instructions either (a) to exclude petitioner's lands from the 
scope of any future license unless Congress otherwise directs, or 
(b) to hold hearings and make findings as required by Section 4(e) 
of the Act. 


Respectfully submitted, 


ARTHUR LAZARUS, JR. 


1700 K Street, N. W. 
Washington 6, D. C. 


Of Counsel Attorney for Petitioner. 


Eugene Gressman 

Strasser, Spiegelberg, Fried & Frank 
1700 K Street, N. W. 

Washington 6, D. C. 


September 15, 1958. 
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COUNTERSTATEMENT OF THE QUESTIONS PRESENTED 


1. Whether the Federal Power Commission has authority to 
issue a license to the Power Authority of the State of New 
York for the construction and operation of project works of 
the Niagara Project located, in part, on lands of petitioner? 

2. Whether petitioner’s reservation is one of the “reserva- 
tions” of the United States within the meaning of that term 
as defined in Section 3 (2) and as used in Section 4 (e) of the 


Federal Power Act? 
@ 
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United States within the meaning of that term as defined in 
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Gnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 14475 


Tuscarora INDIAN NATION, PETITIONER 
v. 
FreperaL Power CoMMISSION, RESPONDENT 


Power AUTHORITY OF THE STATE OF NEw YORK, INTERVENOR 


BRIEF FOR RESPONDENT FEDERAL POWER COMMISSION 


COUNTEESTATEMENT OF THE CASE 
The petition asks the Court pursuant to Section 313 (b) of 


the Federal Power Act* to set aside the Federal Power Com- 
mission order of January 30, 1958 (R. 5840)? which issued a 
license to the Power Authority of the State of New York (the 
Power Authority) pursuant to Public Law 85-159* and the 
provisions of the Federal Power Act for the Niagara hydro- 
electric redevelopment on the Niagara River in Niagara Coun- 
ty, New York. 

The 1950 Treaty * with Canada greatly enlarged the amount 
of water which the United States may divert from the Niagara 


149 Stat. 860, 16 U. S. C. 791 (a), et seq. Pamphlet copies of the Fed- 
eral Power Act are being lodged with the Clerk for the convenience of the 
Court. 

2 Pursuant to the Court’s order of June 6, 1958, citations are made in 
this brief to the pages of the record as certified to this Court. Such page 
numbers will appear prominently in the portions of the record to be printed 
as a joint appendix pursuant to said order of the Court. 

* Act of August 21, 1957, 71 Stat. 401. 

“1 U. S. T. 694. A reservation in the Senate ratification was considered 
by this Court in Power Authority v. F. P. C., 101 U S App D C 182, 27 
F. 2d 538, reversed as moot, 355 U. S. 64. 


(1). 
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River above Niagara Falls for hydroelectric development. 
Following the treaty, Congress, through Public Law 85-159 
“expressly authorized and directed” the Federal Power Com- 
mission “to issue a license to the Power Authority of the State 
of New York for the construction and operation of a power 
project with capacity to utilize all of the United States’ share 
of the water of the Niagara River permitted to be used by 
international agreement” and subject to specified conditions 
“in addition to those deemed necessary and required under the 
terms of the Federal Power Act”, and that the license “shall 
be granted in conformance with Rules of Practice and Pro- 
cedure of the Federal Power Commission, but in the event of 
any conflict, the provisions of this act [Public Law 85-159] 
shall govern in respect of the project herein authorized.” 
[Italics supplied. ] 

In conformance with the Rules of Practice and Procedure 
of the Commission a hearing was held on the application for 
license filed by the Power Authority. Petitioner was per- 
mitted to intervene (R. 5816) and it participated in the hear- 
ing. The license was issued by order of January 30, 1958 
(R. 5840-5866). Petitioner’s application for rehearing was 
-denied by Commission order issued March 21, 1958 (R. 5879- 
5880). Thereafter the petition for review was filed with the 
Court on May 16, 1958. 

The proceedings before the Commission.—lIn its application 
as amended and filed with the Commission, designated Proj- 
ect No. 2216, the Power Authority proposed the construction 
and operation of hydroelectric facilities to utilize all of the 
waters of the Niagara River which it is permissible to divert 
for power purposes in the United States by international agree- 
ment (R. 5644). 

The principal project works proposed in the application con- 
sisted of the Lewiston generating plant located about 5% miles 
downstream from the Niagara Falls; the Tuscarora pumping- 
generating plant in the Town of Lewiston; a pumped-storage 
reservoir with usable storage capacity of 60,00 acre-feet oc- 
cupying about 2,800 acres of land adjacent to the Tuscarora 
plant; intake works in the Niagara River about 3 miles up- 


ct 
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stream from the Falls; a water conveyance system about 4 
miles long from the intake to the Tuscarora plant; and a water 
conduit from the Tuscarora plant to the Lewiston generating 
plant (R. 4603-4620). 

The questions involved in the hearing on the application 
were with respect to: (1) the type of water conduits to be con- 
structed; (2) water right claims; and (3) the area of the 
pumped-storage reservoir. Petitioner, as intervenor before the 
Commission, was interested only in the third or last question 
(R. 5757-5758). 

Approximately 1,000 acres of the 2,800 acres of land to be 
utilized for the pumped-storage reservoir would be located on 
lands owned by petitioner (R. 3956). Four representatives of 
petitioner appeared at the hearing and testified to the effect 
that petitioner objected to the use of any of its lands for project 
purposes (R. 2186, 2201, 2207, 2517). 

The Power Authority presented evidence in support of its 
position that the reservoir with a usable storage capacity of 
60,000 acre-feet would be required to utilize all of the United 
States’ share of the water permitted to be diverted by inter- 
national agreement (R. 266-279; 4604-4605; 4025-4032). 
The evidence presented also shows that a reduction in the area 
of the reservoir by as much as 720 acres would cause power 
loss due to reduced efficiency as a result of the increase in the 
elevation of the water surface which would require pumping 
the water through a higher head. The capitalized value of this 
power loss was estimated to be $2,700,000 (R. 3487). The 
Commission found that the proposed project with a reservoir 
of about 60,000 acre-feet of storage capacity and with maxi- 
mum normal operating level at elevation 645 feet would be best 
adapted to the comprehensive development of the water re- 
sources made available by international agreement (R. 5848, 
5879). 

The petitioner, as intervenor before the Commission, filed 
application for rehearing of the Commission’s order of January 
30, 1958, issuing license and requested modification of said 
order to exclude the lands of petitioner from the scope of the 
reservoir (R. 5867). The Commission denied petitioner’s ap- 
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plication for rehearing, finding, that: “The best location of the 
reservoir would require approximately 1,000 acres of land 
owned by Intervenor” the Tuscarora Indian Nation (R. 5879). 


STATUTORY PROVISIONS INVOLVED 


The order of the Commission was entered pursuant to Public 
Law 85-159 (Act of August 21, 1957, “To authorize the con- 
struction of certain works of improvement in the Niagara River 
for power, and for other purposes”, 71 Stat. 401) ; and the Fed- 
eral Power Act (Title II of the Act of August 26, 1935, 49 Stat. 
838, 16 U.S. C. 791a-825r) and particularly Sections 4 (e), 10 
(a) and 21 thereof. Review by this Court is involved under 
Section 313 (b) of the Federal Power Act. Public Law 85-159 
is printed in the appendix, infra, pp. 20-25, and copies of the 
Federal Power Act are being lodged with the Clerk of the 
Court. 


SUMMARY OF ARGUMENT 


I. The Federal Power Act was enacted to provide a means 
of obtaining Congressional consent, where appropriate, to the 


construction of hydroelectric facilities affecting the navigable 
waters of the United States. With the establishment of the 
Federal Power Commission, it was no longer necessary for Con- 
gress to consider each and every hydroelectric proposal sepa- 
rately and to enact special legislation in granting the consent 
of Congress, where appropriate, to construct and operate each 
individual project. Once the Commission’s jurisdiction to issue 
license has been determined, the only questions remaining 
are whether a license should issue, and, if so, the conditions 
under which it is to be issued. 

In determining whether a license should issue under the 
Federal Power Act, the Commission considers the evidence 
presented in opposition to the license. Indeed, the Commis- 
sion should have the benefit of such evidence in determining 
whether a license should issue. Hence the Commission is the 
only forum where such evidence may be presented. But, in 
the instant case, the determination that a license should issue 
to the Power Authority of the State of New York exclusively 
to utilize all the flow of the Niagara River made available for 
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power purposes under international agreement was made by 
Congress when it enacted Public Law 85-159. Thus, the only 
thing left for decision by the Commission was the question of 
what conditions were to be imposed under the license. 

Petitioner does not question the validity of any of the con- 
ditions imposed by the license. Instead, it questions the fail- 
ure of the Commission to impose a condition requiring the l- 
censee to alter its project plans to avoid the use of petitioner’s 
lands for reservoir purposes, although the Commission found, 
pursuant to Section 10 (a) of the Power Act, that the reservoir 
as proposed by the Power Authority was best adapted to a 
comprehensive plan of development and, further, that the best 
location for the reservoir would require about 1,000 acres of 
petitioner’s lands. 

The provisions of Section 21 of the Federal Power Act, which 
gives a licensee the power to obtain lands necessary to its pro}- 
ect by eminent domain proceedings when it cannot acquire 
them through negotiation, are not in conflict with the protec- 
tions afforded petitioner under the provisions of 25 U.S. C., 177 
and 233. Since the Commission found that petitioner’s lands, 
involved herein, provided the best location for the reservoir, 
and since the lands may not be obtained through negotiation, 
the licensee may proceed under Section 21 of the Act. More- 
over, the procedures specified in Section 21 of the Act do not 
require that Congress specify the lands to be acquired for the 
project works authorized by Public Law 85-159 and in accord- 
ance with conditions imposed under the Federal Power Act. 

The question of whether the Power Authority as licensee may 
acquire petitioner’s lands by eminent domain was determined 
by Congress in Section 21 of the Federal Power Act and any 
question concerning the power of the Federal district courts 
and the State courts to condemn specific property may not be 
determined by the Commission. Therefore, it is not necessary 
for this Court in passing upon the validity of the Commission’s 
order issuing license to pre-determine the validity of subse- 
quent condemnation proceedings which may be instituted by 
the licensee Power Authority to acquire title to any of the 
lands to be occupied by the Niagara Project. 

483544—58——2 
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The fact that a license issued to the Power Authority pursu- 
ant to Public Law 85-159 and the Federal Power Act might be 
prejudicial to petitioner’s position in subsequent condemnation 
proceedings does not preclude the issuance of a valid license to 
the Power Authority. 

II. A finding under Section 4 (e) of the Federal Power Act 
that the license will not interfere or be inconsistent with the 
purpose for which a reservation was created or acquired is nec- 
essary only when the particular lands to be occupied by the 
authorized project works are part of a “reservation” as defined 
in Section 3 (2) and used in Section 4 (e) of the Act. 

Under the provisions of the Federal Power Act, the only 
lands falling within the definition of “reservations” are those 
in which the United States has a proprietary interest and which 
have been withdrawn, reserved, or withheld from private ap- 
propriation and disposal under the public land laws, or those 
which have been acquired and are held by the United States as 
military reservations or other public purposes. 

The lands of petitioner involved herein were not withdrawn 
from lands of the United States and the United States has 
never had 8 proprietary interest in those lands. The lands in- 
volved were purchased from the Holland Land Company. The 
fee to such lands was taken by petitioner in 1809. Petitioner’s 
lands are not part of a “reservation” referred to in Section 4 (e) 
or as defined in Section 3 (2) of the Federal Power Act. 

The Secretary of the Interior in reporting on the application 
for license pursuant to Section 4 (e) and other sections of the 
Federal Power Act did not recommend any conditions to be 
included in the license with respect to petitioner’s lands. More- 
over, his report of November 1, 1957, supplementing his report 
of September 30, 1957, demonstrates that the Secretary of the 
Interior does not regard petitioner’s lands as being part of a 
“reservation” as that term is used in the Federal Power Act. 

The Commission’s action in this proceeding follows its con- 
sistent interpretation of Section 4 (e) throughout its admin- 
istration of the Act. 
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ARGUMENT 


I. The Federal Power Commission has authority to issue 2 
license to the Power Authority of the State of New York for 
the construction and operation of project works of the 
Niagara project whether or not located, in part, on lands of 
petitioner. 

Petitioner contends (Pet. Br. 12-24) that the Commission 
lacks authority to issue a license for a project which would 
utilize any of its lands without the consent of Congress. 

The Niagara River on the United States’ side of the Inter- 
national Boundary is a navigable water of the United States. 
The construction and maintenance of hydroelectric facilities 
on the Niagara River within the United States without the con- 
sent of Congress is expressly prohibited by the Rivers and Har- 
bors Act of 1899 (33 U.S. C. 401,403). Prior to the enactment 
of the Federal Water Power Act in 1920 (41 Stat. 1063), it was 
necessary to obtain periodic, and sometimes annual, consent 
from Congress for hydroelectric development at Niagara Falls. 
Niagara Falls Power Co. v. F. P. C., 1387 F. 2d 787 (C A 2, 
1943), certiorari and rehearing denied, 320 U.S. 792,815. The 
Federal Power Act (originally enacted as the Federal Water 
Power Act of 1920) was intended to provide Congressional con- 
sent whenever appropriate with respect to hydroelectric facili- 
ties affecting navigable waters of the United States without 
the necessity of having the Congress individually consider 
through special legislation each and every such proposal. 
United States v. Appalachian Power Co., 311 U. S. 377, 398- 
399, 424; First Iowa Coop. v. F. P. C., 328 U.S. 152, 180-181; 
and Niagara Falls Power Co.v.F.P.C., supra. 

Once the Commission’s jurisdiction to issue a license under 
the Federal Power Act is determined, the remaining questions 
for its consideration are whether a license should issue and the 
conditions of the license if one is to issue. F. P. C. v. Idaho 
Power Co., 344 U. S. 17, 20-21. See also, First Iowa Coop. v. 
F.P.C.,328 U.S. 152. 

In considering the question of whether a license should issue 
under the Federal Power Act the Commission must consider 
evidence presented by those opposing the application for 
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license, for upon the consideration of such evidence the Com- 
mission may determine that a license should not issue. Na- 
mekagon Hydro Co. v. F. P. C., 216 F. 2d 509 (CA 7). In 
the event such evidence is not presented to the Commission for 
its consideration it may not be presented in some other forum. 
City of Tacoma v. Taxpayers, 357 U. S. 320. Cf., First Iowa 
Coop. v. F. P. C., 328 U.S. 152. However, by virtue of Public 
Law 85-159 (71 Stat. 401) the question of whether a license 
should issue to the Power Authority has been determined by 
Congress. 

Consequently, except for the decision as to the conditions 
to be imposed on the Power Authority consistent with the 
provisions of the Federal Power Act and not in conflict with 
Public Law 85-159, the act of the Commission in issuing this 
particular license to the Power Authority for the Niagara 
Project was a mere ministerial act. The wisdom of Congress 
in determining by Public Law 85-159 that a license should 
issue to the Power Authority, and to the Power Authority 
alone, for the construction and operation of the Niagara 
Project is not subject to court review. See, Oklahoma v. 
Atkinson Co., 313 U. S. 508, 527-528. Compare, Chapman v. 
F.P.C.,345U.S. 153. 

Assuming that the conditions imposed on the Power Au- 
thority by the Commission’s order of January 30, 1958, 
issuing license are subject to court review, which of such condi- 
tions does petitioner complain are inconsistent with the pro- 
visions of the Federal Power Act or in conflict with Public 
Law 85-159? We do not find that petitioner complains of 
any conditions imposed on the Power Authority. Petitioner 
really complains because the Commission did not impose 8 
condition requiring that the Power Authority relocate its 
reservoir so as to avoid the use of part of petitioner’s lands. 

The Commission has authority to impose a condition re- 
quiring the Power Authority to amend its plans to exclude 
lands of petitioner from the scope of the project, as requested 
in the application for rehearing (R. 5867), only if the Com- 
mission finds on the record, and pursuant to Section 10 (a) of 
the Federal Power Act, that the Power Authority must amend 
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its plans to meet the requirements of public interest set out 
in Section 10 (a2). The Commission considered these re- 
quirements and found pursuant to that section of the Act that 
the best location of the reservoir for the Niagara Project would 
require about 1,000 acres of petitioner’s lands (R. 5879). The 
Commission also found that the Niagara Project with a reser- 
voir located on approximately 1,000 acres of petitioner’s land 
would be best adapted to a comprehensive plan of develop- 
ment of the water resources (R. 5850). 

These findings are based on substantial evidence (supra., 
pp. 2-4) and on the uncontradicted evidence before the Com- 
mission. See, Chapman v. F. P. C., 345 U. S. 153. In the 
Chapman case at page 171, the court said: 


Subordinate arguments are made bearing partly on 
the power of the Commission to issue any license for 
private development and partly on the Commission’s 
exercise of its power in granting this license. The 
arguments involved technical engineering and economic 
details which it would serve no useful purpose to can- 
vass here. Once recognizing, as we do, that the Com- 
mission was not deprived of its power to entertain this 
application for a license, we cannot say, within the 
limited scope of review open to us, that the Commis- 
sion’s findings were not warranted. Judgment upon 
these conflicting engineering and economic issues is pre- 
cisely that which the Commission exists to determine, 
so long as it cannot be said, as it cannot, that the judg- 
ment which it exercised has no basis in the evidence and 
so was devoid of reason. 


The Supreme Court also properly defined the permissible 
scope of review under the Federal Power Act in F. P. C. v. 
Idaho Power Co., 344 U.S. 17, 21 stating: 

The Court, it is true, has power “to affirm, modify, 
or set aside” the order of the Commission “in whole or 
in part.” §313 (b). But that authority is not pow- 
er to exercise an essentially administrative function. 
See Ford Motor Co. v. Labor Board, 305 U. 8. 364, 373- 
374; Siegel Co. v. Federal Trade Commission, 327 U.S. 
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608. The nature of the determination is emphasized 
by § 10 (a) which specifies that the project adopted 
“shall be such as in the judgment of the Commission 
will be best adapted to a comprehensive plan * * * for 
the improvement and utilization of water power de- 
velopment, and for other beneficial public uses.” 
Whether that objective may be achieved if the contested 
conditions are stricken from the order is an adminis- 
trative, not a judicial, decision. [Italics supplied.] 


Petitioner refers to certain statutes (Pet. Br. 16) which it 
claims are a bar to the Commission’s issuance of a license re- 
quiring occupancy of petitioner’s lands. These statutes deal 
with the purchase or grant of lands from Indians (25 U.S. C. 
177), and the jurisdiction of the New York State courts over 
Indians (25 U. S. C. 233). It appears that the purpose of 
Section 177 of Title 25 is to afford protection to Indians to 
prevent them from being victimized and swindled out of their 
lands by sharp traders. The language of 25 U.S. C. 177 bears 
this out by providing a penalty for one who negotiates or at- 
tempts to negotiate for the title or purchase of Indian lands 
under proscribed circumstances. 

Section 233 of Title 25, United States Code, deals with the 
jurisdiction of the New York State courts in civil actions in- 
volving Indians and contains the provision that nothing in 
that section “shall be construed as authorizing the alienation 
from any Indian nation, tribe, or band of Indians of any lands 
within an Indian reservation in the State of New York.” 
[Italics supplied.] It does not follow, as contended by peti- 
tioner, that the courts of the State of New York are not other- 
wise authorized to entertain condemnation proceedings regard- 
ing Indian lands. Moreover, this statute would not preclude 
a licensee from proceeding in a Federal district court where 
the land is located. 

Petitioner contends in substance that eminent domain pro- 
ceedings to acquire its land in accordance with the procedures 
specified in Section 21 of the Federal Power Act would be in 
conflict with the protections of 25 U. S. C. Section 177 and 
Section 233. An examination of Section 21 of the Federal 
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Power Act, however, shows that it does not conflict with the 
protections afforded the Indians by the statutes petitioner cites. 
Section 21 provides that when a licensee is unable to acquire 
“lands * * * necessary to the construction” of its project by 
negotiation, it may acquire the lands by eminent domain pro- 
ceedings in the Federal district court where the land is located 
or in the State courts. Consequently, accepting petitioner’s 
statement that these statutes were enacted for the protection 
of the Indians, the procedures of Section 21 in no way limit 
or decrease the protection afforded the Indian lands by those 
statutes. 

Regardless of whether Congress specifically mentioned pe- 
titioner’s lands or any other lands necessary for the Niagara 
project, it did authorize the Power Authority to construct and 
operate that project. In addition, Congress had determined 
that the construction of the project was an absolute necessity 
and held hearings and passed special legislation directing the 
Commission to issue a license to the Power Authority exclu- 
sively. The record of the proceedings before the Commission 
designated approximately 1,000 acres of petitioner’s lands as 
part of the project area and enclosed by the project boundary 
(R. 3956), including the area to be used as a reservoir. The 
Commission found that the best location of the reservoir 
would require the acquisition of approximately 1,000 acres of 
petitioner’s land (R. 5850, 5879). If the lands within the 
reservoir can not be acquired by negotiation, the Power Au- 
thority as a licensee may institute condemnation proceedings 
under the procedures specified in Section 21 of the Federal 
Power Act. 

This brings us to the ultimate question raised by petitioner, 
namely, whether the Commission must determine that the 
Power Authority as a licensee may acquire petitioner’s lands 
under Section 21 of the Federal Power Act. The language of 
Section 21 of the Federal Power Act clearly provides that a 
licensee may acquire the necessary land for the project works 
“by the exercise of the right of eminent domain in the district 
court of the United States for the district in which such land 
or other property may be located, or in the State courts.” It is 
obvious, therefore, that the respondent Commission has been 
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given no jurisdiction in a licensing proceeding before it to deter- 
mine whether the Power Authority, as a licensee, may acquire 
petitioner's land “by the exercise of the right of eminent 
domain” under Section 21 of the Federal Power Act. That 
determination has been made by Congress by providing that 
the licensee proceed in the district court of the United States 
for the district in which such land is located or in the State 
courts in accordance with Section 21 of the Federal Power Act. 
State of Missouri v. Union Electric Light & Power Co., 42 F. 
2d 692, 698 (W. D. Mo.); Central Nebraska Public Power & 
Irrigation District v. Harrison, 127 F. 2d 588, 589 (C A 8); 
Feltz v. Central Nebraska Public Power & Irrigation Dist., 124 
F. 2d 578, 581, 582 (C A 8); Grand River Dam Authority v. 
Thompson, 118 F. 2d 242, 243 (C A 10); Union Electric Light 
& Power Co. v. Snyder Estate Co., 65 F. 2d 297, 300 (C A 8); 
Wilson v. Union Electric Light & Power Co., 59 F. 2d 580, 581 
(C A 8); Alabama Power Co. v. Gulf Power Co., 283 Fed. 606, 
610-611, 616-617 (M. D. Ala). We submit that it is not neces- 
sary for this Court in passing upon the validity of the Commis- 
sion’s license order to pre-determine the validity of subsequent 
condemnation proceedings which may be instituted by the 
licensee Power Authority to acquire title to any of the lands to 
be occupied by the Niagara Project. 

At several points in its brief, petitioner refers to the case 
entitled Tuscarora Nation of Indians v. Power Authority of the 
State of New York (161 F. Supp. 702) in the United States 
District Court for the Western District of New York. The de- 
cision of the District Court was affirmed July 24, 1958, by the 
United States Court of Appeals for the Second Circuit, “insofar 
2s the decision below holds that the Power Authority has the 
right to exercise eminent domain” with respect to petitioner’s 
lands. The decision of the District Court was affirmed and 
modified in other respects discussed by petitioner (Pet. Br. 
5-6). The decision of the Second Circuit is still subject to 
review on petition for a writ of certiorari. However, the mere 
fact that petitioner filed that suit for a declaratory judgment 
is indicative of petitioner’s recognition of its tenuous position 
in its petition for review of the Commission’s order of January 
30, 1958, issuing license to the Power Authority. 
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The Commission participates in assessing annual charges, 
pursuant to Section 10 (e) of the Federal Power Act, for the 
use of lands in which the United States has a proprietary inter- 
est and which would be occupied by project works licensed by 
the Commission (16 U. S. C. 803 (e)). This authorization 
is based on the Property Clause of the Constitution (Art. IV, 
Sec. 3) which authorizes Congress to regulate and dispose of 
property of the United States. See, F. P. C. v. Oregon, 349 
U. S. 435; and F. P. C. v. Idaho Power Co., supra. However, 
the assessment of annual charges for the use of lands of the 
United States is an entirely separate and distinct power from 
the power of Congress under the Commerce Clause as exercised 
in Section 21 of the Federal Power Act authorizing licensees to 
acquire, by the exercise of the right of eminent domain in a dis- 
trict court of the United States or in a State court, lands neces- 
sary for the project and in which the United States has no 
proprietary interest. See, State of Missouri v. Union Electric 
Light & Power Co., supra. 

The respondent Commission does not participate in con- 
demnation proceedings. The Commission licenses project 
works and only project works under the Federal Power Act. 
Lake Ontario Land Develop., etc. v. F. P. C., 212 F. 2d 227, 232 
(CCADC). Cf. PF. P. C.v. Niagara Mohawk Power Corp., 
347 U.S. 239. By its order of January 30, 1958, the Commis- 
sion issued a license for project works of the Niagara Project 
authorized by Public Law 85-159, including a reservoir which 
would occupy approximately 1,000 acres of petitioner’s lands. 
The Commission’s judgment with respect to the engineering 
and economic issues concerning the reservoir “is precisely that 
which the Commission exists to determine” in accordance with 
the evidence presented. Chapman v. F. P. C., supra. This 
was an administrative and not a judicial decision. F. P. C. v. 
Idaho Power Co., supra. 

Petitioner’s argument here is, in substance, the same as it 
made in its application for rehearing before the Commission, 
namely that “the mere issuance of the license by the Commis- 
sion might be prejudicial to petitioner’s opposition to the ef- 
forts of the Power Authority to acquire the property through 
subsequent condemnation” (Pet. Br. 3). If the question of 
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whether a license should issue under the Federal Power Act 
depended on whether land owners within the project boundary 
might be prejudiced in “subsequent condemnation” proceed- 
ings brought by the licensee in a Federal district court or in a 
State court as provided by Section 21 of the Federal Power 
Act, a complete stalemate would result for the very simple rea- 
son that only after an applicant has acquired status as a 
licensee under the Power Act may it proceed under Section 21 
of the Act. 


IL Petitioner’s reservation is not one of the “reservations” of 
the United States within the meaning of that term as defined 
in Section 3 (2) and as used in Section 4 (e) of the Federal 
Power Act 


Petitioner contends (Pet. Br. 23-33) that the Commission’s 
order of January 30, 1958, issuing a license to the Power Au- 
thority was defective, because it failed to find, pursuant to 
Section 4 (e) of the Federal Power Act, “that the license will 
not interfere or be inconsistent with the purpose for which such 
reservation was created or acquired” (16 U. S. C. 977 (e)).* 


However, the finding which petitioner insists the Commission 
should have made in issuing the license is required only when 
a “reservation” as defined by Section 3 (2) of the Federal Power 
Act is involved* The lands of petitioner here involved do not 
come within this statutory definition. 


5 Section 4 (e) further provides that licenses for project works located 
upon any part of reservations of the United States “shall be subject to and 
contain such conditions as the Secretary of the department under whose 
supervision such reservation falls shall deem necessary for the adequate 
protection and utilization of such reservation”. 

* Section 3 (2) of the Federal Power Act defines “reservations” as follows: 

“Src. 3. The words defined in this section shall have the following mean- 
ings for purposes of this Act, to wit: 

s a = s 

“(2) ‘reservations’ means national forests, tribal lands embraced 
within Indian reservations, military reservations, and other lands and in- 
terests in lands owned by the United States, and withdrawn, reserved, or 
withheld from private appropriation and disposal under the public land 
laws; also lands and interests in lands acquired and held for any public 
purposes ; but shall not include national monuments or national parks ;” 
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The word “reservation” as used in the Federal Power Act 
“has its established meaning”. F. P. C. v. Oregon, 349 U. S. 
435, 443. The Warm Springs Indian Reservation involved in 
the Oregon case was withdrawn from public lands of the 
United States on November 1, 1910, and October 8, 1913, by 
the Secretary of the Interior under the Act of June 25, 1910 (36 
Stat. 855, 858), F. P. C. v. Oregon, supra, in. 5. 

The authority of the Commission in relation to “reserva- 
tions” springs from the Property Clause of the Constitution, 
Art. IV, Sec. 3, F. P. C. v. Oregon, supra, at pp. 441-444, 
The factual basis for the Commission’s authority under the 
Federal Power Act to license the Niagara project springs 
from the Commerce Clause of the Constitution as shown in 
the Commission’s finding (R. 5847) that the proposed Niagara 
project would affect navigable waters of the United States. 
See, United States v. Appalachian Power Co., 311 U. S. 377. 
“That Clause speaks in terms of power not of property,” 
United States v. Twin City Power Co., 350 U. S. 222, 224. 

For the purposes of the Federal Power Act, the only lands 
falling within the definition of “reservations” are those in 
which the United States has a proprietary interest and which 
have been withdrawn, reserved, or withheld from private ap- 
propriation and disposal under the public land laws, or those 
which have been acquired and are held by the United States 
as military reservations, or for other public purposes. The 
lands of the petitioner were not withdrawn from lands of the 
United States and the United States has never had a pro- 
prietary interest in petitioner’s lands. Their status is set out 
at length in Senate Executive Document No. 95, 48th Cong., 
2d Sess., Vol. 2, pt. 2, p. 520; House Document No. 1590, 63d 
Cong., 3rd Sess., pp. 12-13. 

The history of acquisition of the lands in petitioner’s reser- 
vation is briefly described by the Circuit Court of Appeals for 
the Second Circuit in Tuscarora Nation of Indians, also known 
as Tuscarora Indian Nation v. Power Authority of the State 
of New. York (not yet. reported), decided July 24, 1958, as 
follows: 


The Tuscarora are a tribe of American Indians occu- 
pying lands in western New York. They migrated to 
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central New York State from North Carolina prior to the 
American Revolution and became a part of the Iroquois 
Confederacy, sometimes referred to as the Six Nations. 
Subsequent to the Revolution New York State desired 
to move the Oneidas and Tuscaroras from central New 
York to the territory of the Senecas in western New 
York. Asaresult of sales of the Indians’ rights of occu- 
pation the main body of Tuscaroras moved to Niagara 
County where they acquired three tracts of property. 
The first tract a mile square (640 acres), was a right of 
occupancy conceded to them by the Senecas. The second 
tract (1,280 acres) was a gift from the Senecas and the 
Holland Land Company. The third and largest tract, 
and the only tract involved in this litigation, consists 
of 4,329 acres. This third tract was acquired in 1804 
(title finally taken in 1809) for the Tuscarora through 
the good offices of the Secretary of War of the United 
States. The Tuscarora purchased the fee to this tract 
from the Holland Land Company out of the proceeds 
received from the sale of their North Carolina proper- 
ties. Since that time the Tuscarora have lived on these 
tracts as a tax-exempt Indian Reservation despite the 
fact that the third tract was acquired by purchase and 
not as a grant from the United States.” 


There is no factual dispute in this connection, the only argu- 
ment being over the legal status of these particular lands under 
Sections 4 (e) and 3 (2) of the Federal Power Act. 

Petitioner contends (Pet. Br. 26-30) that the refusal of the 
Commission to make the “reservation” finding referred 
to by petitioner is based on evidence which is outside the 
record and which is not properly a part of the certified record 
filed with the Court. This contention relates to a copy of a 
letter dated November 1, 1957, addressed to a representative 


*he above statement by the Second Circuit was made on appeal from a 
decision of the United States District Court for the Western District 
of New York (161 F. Supp. 702) in an action brought by petitioner here for 
a declaratory judgment to the effect that the Power Authority has no power 
to appropriate 1,383 acres of petitioner’s lands acquired from the Holland 
Land Company in 1809, and to enjoin the Power Authority from appropri- 
ating such lands for reservoir and transmission line purposes. 
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of petitioner by an Assistant Secretary of the Interior. A copy 
of this letter was transmitted to the Commission by that off- 
cial, and was referred to by the Commission (R. 5880).* 

In accordance with usual practice, the application of the 
Power Authority was referred to the Secretaries of the Army 
and Interior, both of whom submitted their respective statu- 
tory reports as required by Sections 4 (e), 10 (e) and 18 of 
the Federal Power Act. These reports are referred to by the 
Commission in its order issuing license (R. 5847). 

The Secretary of the Interior recommended in his report of 
September 30, 1957, that three conditions be included in the 
license (R. 5691). He did not recommend any condition with 
respect to petitioner’s lands. The November 1, 1957, letter to 
which petitioner now objects was addressed to a Tuscarora 
Chief who represented petitioner at the hearing before the 
Commission (R. 2207). The letter of November 1, 1957, 
merely states the reasons why the Secretary of the Interior in 
reporting to the Commission had omitted any recommenda- 
tion under Section 4 (e) of the Act with respect to petitioner’s 
lands to be occupied. by the reservoir proposed by the Power 
Authority (R. 5706-5709). 

It is immaterial if the petitioner was not made aware that 
a copy of the letter of November 1, 1957, was transmitted to 
this Commission, for the original of the letter was in the pos- 
session of petitioner’s representative to whom the letter was 
addressed. Moreover, petitioner has not shown that it was 
prejudiced because the Commission was aware of the relation- 
ship between petitioner and the Secretary of the Interior. 
Cf., United States v. Pierce Auto Lines, 327 U. S. 515, 530; 
and Alabama G. S. R. Co. v. United States, 340 U.S. 216, 228. 
And, of course, the Commission did not rely upon that letter 
in authorizing the project work which would occupy peti- 
tioner’s lands. The letter does, however, demonstrate that the 
Secretary of the Interior does not regard these lands as being 
“reservations” within the contemplation of Section 3 (2) of 
the Act. 


* The letter of November 1, 1957, from an Assistant Secretary of the In- 
terior to the Tuscarora Indian Chicf was transmitted by letter of the same 
date addressed to the Chairman of the Commission (R. 5706). Both letters 
are before the Court in this proceeding. 





18 


A finding under Section 4 (e) of the Federal Power Act that 
@ license will or will not interfere or be inconsistent with the 
purposes for which a reservation was created or acquired obvi- 
ously is only necessary when the particular lands to be occu- 
pied by the project come within the definition in Section 3 (2) 
of the Act. 

We do agree with petitioner, however, that this presents 
legal questions and that no evidence was introduced into the 
record or required on this point (Pet. Br. 2-3). Petitioner 
does not seem to question the right of the Commission to con- 
sider the statutory reports of the Secretaries of the Army and 
Interior which contained recommended license conditions and 
certain information germane to the statutory conditions pre- 
scribed by Congress for the issuance of licenses; of course, these 
are properly a part of the record considered by the Commis- 
sion and certified to the Court. See F. P. C. v. Idaho Power 
Co., supra., at p. 19; and United States v. Appalachian Power 
Co., supra, at p. 419. 

Moreover, the Commission action in this respect follows its 
consistent interpretation of Section 4 (e) throughout its ad- 
ministration of the Act. 

As found by the Commission (R. 5880), petitioner’s lands 
to be occupied by the proposed reservoir are not part of a 
“reservation” referred to in Section 4 (e) or as defined in Sec- 
tion 3 (2) of the Federal Power Act. 


CONCLUSION 


' We respectfully submit that for the above reasons the Com- 
mission’s order should be affirmed. 
Respectfully submitted, 
Wriiiarp W. GATCHELL, 
General Counsel, 
Joun C. Mason, 
Deputy General Counsel, 
JosEPH B. Hosss, 
Cart G. CoBEN, 
Attorneys for respondent, 
Federal Power Commission, Washington 26, D.C. 
SEPTEMBER 1958. 





APPENDIX 


This proceeding arises under the Federal Power Act (Title 
II of the Act of August 26, 1935, 49 Stat. 838, 16 U. S. C. 
791a-825r, as amended by Public Law 85-791, approved 
August 28, 1958, 72 Stat. 941, 947). Pamphlet copies of the 
Federal Power Act, without the amendment of August 28, 
1958, are being lodged with the Clerk. It also involves the 
provisions of Public Law 85-159 (Act of August 21, 1957, 71 
Stat. 401). The pertinent provisions of Public Law 85-791, 
and all of the provisions of Public Law 85-159, read as follows: 


Public Law 85-791 
85rm Concress, H. R. 6788 
AUGUST 28, 1958 


AN ACT 


To authorize the abbreviation of the rec- 
ord on the review or enforcement of 
orders of administrative agencies by 
the courts of appeals and the review of 
enforcement of such orders on the orig- 
inal papers and to make uniform the 
law relating to the record on review or 
enforcement of such orders, and for 


other purposes. 


Sections 16 and 19 of Public Law 85-791 
(72 Stat. 941 at 947) made identical amend- 
ments to section 313 of the Federal Power 
Act and section 19 of the Natural Gas Act 
as follows: 

Subsection (a) of the said sections 313 
and 19 were amended by inserting at the 


(19) 





71 Stat. 401. 
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end thereof an additional sentence to read 
as follows: 

“Until the record in a proceeding shall 
have been filed in a court of appeals, as 
provided in subsection (b), the Commis- 
sion may at any time, upon reasonable 
notice and in such manner as it shall deem 
proper, modify or set aside, in whole or in 
part any finding or order made or issued 
by it under the provisions of this Act.” 

The second and third sentences of sub- 
section (b) of the said sections 313 and 19 
were amended to read as follows: 

“A copy of such petition shall forthwith 
be transmitted by the clerk of the court to 
any member of the Commission and there- 
upon the Commission shall file with the 
court the record upon which the order com- 
plained of was entered, as provided in sec- 
tion 2112 of title 28, United States Code. 
Upon the filing of such petition such court 


shall have jurisdiction, which upon the fil- 
ing of the record with it shall be exclusive, 
to affirm, modify, or set aside such order in 
whole or in part.” 


Public Law 85-159 
85ra Concress, H. R. 8643 
AUGUST 21, 1957 


AN ACT 


To authorize the construction of certain 
works of improvement in the Niagara 
River for power, and for other purposes 


Be it enacted by the Senate and House of 
Representatives of the United States of 
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America in Congress assembled, That (a) ¥ 


the Federal Power Commission is hereby 
expressly authorized and directed to issue 
a license to the Power Authority of the 
State of New York for the construction and 
operation of a power project with capacity 
to utilize all of the United States share of 
the water of the Niagara River permitted 
to be used by international agreement. 

(b) The Federal Power Commission 
shall include among the licensing condi- 
tions, in addition to those deemed neces- 
sary and required under the terms of the 
Federal Power Act, the following: 

(1) In order to assure that at least 50 
per centum of the project power shall be 
available for sale and distribution primarily 
for the benefit of the people as consumers, 
particularly domestic and rural consumers, 
to whom such power shall be made avail- 
able at the lowest rates reasonably possible 
and in such manner as to encourage the 
widest possible use, the licensee in dispos- 
ing of 50 per centum of the project power 
shall give preference and priority to public 
bodies and nonprofit cooperatives within 
economic transmission distance. In any 
case in which project power subject to the 
preference provisions of this paragraph is 
sold to utility companies organized and ad- 
ministered for profit, the licensee shall 
make flexible arrangements and contracts 
providing for the withdrawal upon reason- 
able notice and fair terms of enough power 
to meet the reasonably foreseeable needs of 
the preference customers. 

(2) The licensee shall make a reasonable 
portion of the project power subject to the 


41 Stat. 1068 ; 
49 Stat. 863. 

16 USC 791a. 
Preference 


customers. 
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preference provisions of paragraph (1) 
available for use within reasonable eco- 
nomic transmission distance in neighboring 
States, but this paragraph shall not be con- 
strued to require more than 20 per centum 
of the project power subject to such pref- 
erence provisions to be made available for 
use in such States. The licensee shall co- 
operate with the appropriate agencies in 
such States to insure compliance with this 
requirement. In the event of disagree- 
ment between the licensee and the power- 
marketing agencies of any of such States, 
the Federal Power Commission may, after 
public hearings, determine and fix the ap- 
plicable portion of power to be made avail- 
able and the terms applicable thereto: 
Provided, That if any such State shall have 
designated a bargaining agency for the pro- 
curement of such power on behalf of such 
State, the licensee shall deal only with such 
agency in that State. The arrangements 
made by the licensee for the sale of power 
to or in such States shall include observance 
of the preferences in paragraph (1) of this 
subsection. 

(3) The licensee shall contract, with the 
approval of the Governor of the State of 
New York, pursuant to the procedure es- 
tablished by New York law, to sell to the 
licensee of Federal Power Commission proj- 
ect 16 for a period ending not later than 
the final maturity date of the bonds ini- 
tially issued to finance the project works 
herein specifically authorized, four hundred 
and forty-five thousand kilowatts of the re- 
maining project power, which is equivalent 
to the amount produced by project 16 prior 
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to June 7, 1956, for resale generally to the 
industries which purchased power produced 
by project 16 prior to such date, or their 
successors, in order as nearly as possible to 
restore low power costs to such industries 
and for the same general purposes for which 
power from project 16 was utilized: Pro- 
vided, That the licensee of project 16 con- 
sents to the surrender of its license at the 
completion of the construction of such 
project works upon terms agreed to by both 
licensees and approved by the Federal 
Power Commission which shall include the 
following: (a) the licensee of project 16 
shall waive and release any claim for com- 
pensation or damages from the Power Au- 
thority of the State of New York or from 
the State of New York, except just com- 
pensation for tangible property and rights- 
of-way actually taken, and (b) without 
limiting. the generality of the foregoing, the 
licensee of project 16 shall waive all claims 
to compensation or damages based upon 
loss of or damage to riparian rights, diver- 
sionary rights, or other rights relating to 
the diversion or use of water, whether 
founded on legislative grant or otherwise. 

(4) The licensee shall, if available on 
reasonable terms and conditions, acquire 
by purchase or other agreement, the 
ownership or use of, or if unable to do so, 
construct such transmission lines as may be 
necessary to make the power and energy 
generated at the project available in whole- 
sale quantities for sale on fair and reason- 
able terms and conditions to privately 
owned companies, to the preference cus- 
tomers enumerated in paragraph (1) of 
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this subsection, and to the neighboring 
States in accordance with paragraph (2) 
of this subsection. 

(5) In the event project power is sold to 
any purchaser for resale, contracts for such 
sale shall include adequate provisions for 
establishing resale rates, to be approved by 
the licensee, consistent with paragraphs (1) 
and (3) of this subection. 

(6) The licensee, in cooperation with the 
appropriate agency of the State of New 
York which is concerned with the develop- 
ment of parks in such State, may construct 
@ scenic drive and park on the American 
side of the Niagara River, near the Ni- 
agara Falls, persuant to a plan the general 
outlines of which shall be approved by the 
Federal Power Commission; and the cost 
of such drive and park shall be considered 
a part of the cost of the power project and 
part of the licensee’s net investment in said 
project: Provided, That the maximum part 
of the cost of such drive and park to be 
borne by the power project and to be con- 
sidered a part of the licensee’s net invest- 
ment shall not exceed $15,000,000. 

(7) The licensee shall pay to the United 
States and include in its net investment in 
the project herein authorized the United 
States share of the cost of the construction 
of the remedial works, including engineer- 
ing and economic investigations, under- 
taken in accordance with article II of the 
treaty between the United States of Amer- 
ica and Canada concerning uses of the 
waters of the Niagara River signed Febru- 
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ary 27, 1950, whenever such remedial works 

are constructed. 3 UST ior8. 
Sec. 2. The license issued under the ine issuance. 

terms of this Act shall be granted in con- 

formance with Rules of Practice and Pro- 

cedure of the Federal Power Commission, 

but in the event of any conflict, the pro- 

visions of this Act shall govern in respect 

of the project herein authorized. 
Approved August 21, 1957. 


GU. 8, GOVERNMENT PRINTING OFFICE, 1967 
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The Commission Possesses No Authority To Violate Or Ignore 
Federal Statutes Prohibiting The Alienation Of Indian Tribal 
Lands Without The Consent Of Congress ae ne 


A. Respondent's refusal to exclude petitioner's reservation 
from the Niagara Power Project is an error of law subject 
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B. Respondent may not rely upon Section 21 of the Act as 
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The Commission's Conclusion that Petitioner's Lands Do Not 
Constitute A “Reservation” Within The Meaning Of The 
Federal Power Act Is Erroneous As A Matter Of Law ‘ 


A. Respondent has failed to excuse or justify its improper 
reliance upon evidence outside the record in refusing 
to make the finding required by Section 4(e) of the Act 


B. Petitioner's reservation is under the supervision of the 
Secretary of the Interior and is covered by the statutory 
protections accorded Indian tribal lands en erie <6 


Intervenor's Contentions That This Court May Not Review 
And Determine The Validity Of The License Issued By The 
Federal Power Commission Are Frivolous Se ee ee 


A. The Court of Appeals for the Second Circuit did not and, 
as 2 matter of law, could not adjudicate the validity of 
Intervenor's license ° - » : * * P 


Petitioner is aggrieved by the Commission's order of 
January 30, 1958, granting the Power Authority a 
license covering lands within the Tuscarora Reservation 
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THE COMMISSION POSSESSES NO AUTHORITY TO VIOLATE 
OR IGNORE FEDERAL STATUTES PROHIBITING THE ALIENA- 
TION OF INDIAN TRIBAL LANDS WITHOUT THE CONSENT OF 


CONGRESS 


A, Respondent's Refusal To Exclude Petitioner's 
Reservation From The N iagara Power Project 
Is An Error Of Law Subject To Review By This 


Court 
ak tceenrecceceaene ee 
In defense of its failure to exclude the Tuscarora Reservation from 
the Niagara Project, respondent first argues that this omission consti- 


tutes an administrative determ ination not subject to judicial scrutiny.? 


(Brief, pp. 8-10), The Commission's thesis apparently is: (1) that 
petitioner is not complaining about any condition of the license, but only 
about the absence of a certain condition; (2) that the decision to create 
or reject a license condition must be based upon and consistent with find- 
ings of fact under Section 10 of the Act, 16 U.S.C. 803; and (3) that the 
findings in this proceeding bringing the Indians' property within the scope 
of the license are Supported by substantial evidence and thus unreview- 
able. 


The basic flaw in respondent's position, of course, is that with 
respect to Indian tribal lands the requirements of Section 10 are supple- 
mented by Section 4(e) of the Act, 16 U.S.C. 797(e). The latter statu- 
tory provision specifically declares that 


“licenses shall be issued within any reservation 
only after a finding by the commission that the license 
will not interfere or be inconsistent with the purpose 
for which such reservation was created or acquired, 
and shall be subject to and contain such conditions as 
the Secretary of the department under whose supervi- 
Sion such reservation falls shall deem necessary for 
the adequate protection and utilization of Such reserva- 
tions . . . ." (16 U.S.C. 797(e); emphasis supplied. ) 


- Contrary to respondent's implications (Brief, pp. 7-8), petitioner does not 
challenge the jurisdiction of the Commission to license the 

or the wisdom of the Commission in issuing that license to 

Authority. Congress settled those questions in the Act of August 21, 1957, 71 
Stat. 401. Congress, however, did not direct the Commission to allow the use 
of Tuscarora lands for the Project, and it is this action by respondent which the 


petitioner seeks to upset. 
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The Commission completely neglected to make the finding required under 
Section 4(e). Respondent may not now escape judicial review of this 
utter disregard for a plain legal duty on the ground that license conditions 
are matters involving only factual determinations by an administrative 


agency. 


Moreover, the Commission may not administer the Federal Power 


Act in an absolute juridical vacuum. In issuing a license to intervenor, 
for example, respondent could not authorize the Power Authority to uti- 
lize more water than belonged to the United States under its agreement 
with Canada, regardless of the added public benefit. Treaty of February 
27, 1950, 1U.S.T. 694. Similarly, respondent could not authorize 
intervenor to employ workers at a rate below the minimum wage, not- 
withstanding the likelihood that such a course would reduce the 'cost of 

the Project. 29 U.S.C. 206. So too, respondent could not authorize 
intervenor to acquire part of the Tuscarora Reservation, even though 
petitioner's lands might be most readily adaptable for a storage reservoir. 
25 U.S.C. 177 and 233. Inbrief, respondent may not permit under the 
Federal Power Act what applicable law otherwise prohibits, and the fail- 
ure of the Commission to observe this principle with respect to the aliena- 
tion of Indian lands is reviewable by this Court. Federal Power Com- 
mission v. Pacific Power & Light Co., 307 U.S. 156, 160 (1939). 


B. Respondent May Not Rely Upon Section 21 Of 
The Act As An Excuse For Not Excluding 
Petitioner's Lands From The Niagara Power 


Project 
As a further rationalization for its failure to exclude the Tuscarora 
Reservation from the Niagara Project, respondent alleges (1)! that Sec- 
tion 21 of the Act, 16 U.S.C. 814, which authorizes licensees to exercise 
the power of eminent domain, does not conflict with 25 U.S.C. 177 and 


233, and (2) that even if such a conflict were to exist, the problem can- 
not be resolved by the Commission, but only by the court in which con- 
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demnation proceedings are instituted. (Brief, pp. 10-14.) These 
contentions can only be based upon a complete misunderstanding of 
petitioner's position. 


Petitioner is not attempting in this case to obtain an advisory 
opinion on issues properly before the condemnation court (Power 
Authority of the State of New York v. 1383.55 Acres of Land, etc. 

(Civil Action No. 7934, W.D., N.Y. )), or to relitigate issues prop- 
erly, decided by the Court of Appeals for the Second Circuit, 

Tuscarora Nation of Indians v. Power Authority et al., 257 F.2d 885 
(C.A.2, 1958), cert.den., 358 U.S. (October 13, 1958). Peti- 
tioner simply seeks a determination of the validity of an F.P.C. license 
by the tribunal having exclusive jurisdiction to render that judgment. 

16 U.S.C. 8251(b). For purposes of the instant argument, therefore, 


petitioner is ‘willing to assume -- without conceding -- that intervenor, 


when and if validly licensed by the Commission, may acquire a portion 
of the Tuscarora Reservation by exercise of the power of eminent do- 
main under Section 21 of the Act. 


With respect to the prime issue before this Court, on the other 
hand, petitioner vigorously does contend that by virtue of 25 U.S.C. 
177 and 233 respondent does not now have authority to issue a valid 
license covering any part of the Tuscarora Reservation. (Opening Brief, 
pp. 12-24.) In other words, petitioner urges as a fundamental prin- 
ciple of law that only Congress can sanction the disposition of Indian 
tribal lands, and further submits with particular reference to this case 
that Congress has not granted the Commission any such permission in 
connection with the Niagara Project. Section 21 of the Act is relevant 
to this argument solely in the sense that the general language of the 
statutory provision relating to a licensee's powers of eminent domain 
does not constitute the required specific consent of Congress to the 
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alienation of Tuscarora lands.” Respondent's assertion that "the pro- 
cedures of Section 21 in no way limit or decrease the protection af- 

forded the Indian lands" (Brief, p. 11) thus fails to come to grips with 
petitioner's basic thesis. 


Similarly peripheral to the prime issue in this case is respon- 
dent's assertion that it has no jurisdiction to determine the extent and 





character of a licensee's power of eminent domain under Section 21. 
(Brief, pp. 11-13). As long as the Commission has no legal authority 

to issue a license covering petitioner's lands, the point advanced by 
respondent need never be reached by any court. Furthermore, the 
Commission's issuance of a license in this case necessarily involves 
not only a determination that Federal statutes do not protect the Tus- 
carora Reservation, but also a grant to intervenor of whatever authority 
Section 21 may confer. Under such circumstances, respondent may 

not assume in this Court a false guise of neutrality and foist upon 
another tribunal the onus of its own failure to respect petitioner's rights. 





Il. THE COMMISSION'S CONCLUSION THAT PETITIONER'S LANDS 
DO NOT CONSTITUTE A "RESERVATION" WITHIN THE MEAN- 
ING OF THE FEDERAL POWER ACT IS ERRONEOUS AS A | 
MATTER OF LAW | 


A. Respondent Has Failed To Excuse Or Justify 
Its Improper Reliance Upon Evidence Outside 
The Record In Refusing To Make The Finding 


Required By Section 4(e) Of The Act. 





In denying the Tuscarora Nation's application for a rehearing, 
the Commission stated (R. 5880): | 


| 
2 Opening Brief, pp. 19-20. Although the cases therein cited do not support 
the point, petitioner has no quarrel with the broad proposition referred to by 
intervenor (Brief, p. 21) that in the ordinary affairs of life Indians, like all other 
citizens, must be treated as within the scope of a general statute unless explicitly 
excepted. See Squire v. Capoeman, 351 U.S. 1, 6 (1956). That rule jis not here 
applicable, however, since the problem in this case is one of determining whether 
Congress has intended to take away protections and benefits which were previously 
conferred in express terms upon Indian tribes. It is in the context of|a possible 
deprivation of a specific statutory protection that petitioner maintains that general 
legisiation should not be construed to include Indians "unless so expressed as to 
clearly manifest an intention to include them." Elk v. Wilkins, 112 U.S. 94, 99 
(1884). 
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"Lastly, Intervener [petitioner] contends that the 
Commission did not make a finding required by Section 
4(e) of the Act relating to 'reservations' as defined in 
the Act. The status of Intervener's lands were dis- 
cussed in a letter from an Assistant Secretary of the 
Interior to Intervener under date of November 1, 1957. 
The letter states that: ‘As your reservation lands are 
under State jurisdiction, this Department is not ina 
position to present your case for you.' Since Inter- 
vener's lands are not within an Indian reservation under 
Supervision of the Secretary of the Interior they are not 
part of a 'reservation' referred to in Section 4(e) as de- 
fined in Section 3(2) of the Act and the finding suggested 
by Intervener is not required. 


The fact that the November 1, 1957 letter referred to, and depended 
upon, by respondent was not made a part of the record before the Com- 


mission is not controverted.°? 


Perhaps the most significant feature of the briefs submitted in 
this case by both respondent and intervem r, therefore, is the total 
absence of comment upon the Commission's clearcut reliance on evi- 
dence outside the record as a basis for withholding a finding required by 


law.* In Norris & Hirshberg, Inc. v. S.E.C., 82 App. D.C. 32, 163 F. 
2d 689 (1947), this Court declared that the Securities and Exchange Com- 


mission, in making an administrative determination, had a duty to 
consider "as evidence all the matter which was introduced as such, 
and nothing more." (163 F.2d at 693; emphasis supplied.) As far as 


. Respondent concedes "that no evidence was introduced into the record. . . 
on this point." (Brief, p. 18.) Intervenor impliedly agrees, but thinks the defect 
can be cured by "judicial notice." (Brief, p. 24, fn. ) With respect to the latter 
allegation, the law is well-settled that courts may "take judicial notice of the of- 
ficial acts of the heads of the executive departments of the Federal Government of 
public notoriety or general public interest, but not of departmental acts having no 
such character." United States v. Lederer, 140 F. 24 136, 139(C.A. 7, 1944 ). 
The Assistant Secretary's letter in this proceeding has no general public interest 
or notoriety. Furthermore, even if it had such character, this Court on appeal 
may not judicially notice disputed facts in order to remedy a fatal flaw in the 
findings of an administrative agency. 


At one point respondent claims that it "did not rely" upon the Assistant 
Secretary's letter. (Brief, p. 17) The very next sentence, of course, in which 
respondent states that the letter "does . . . demonstrate" the Secretary's views, 
belies that contention. 
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the Federal Power Commission seems to be concerned, that decision 
never was or should have been rendered. The result of such cavalier 
disregard for administrative due process is reversible error. 





B. Petitioner's Reservation Is Under The Super- | 
vision Of The Secretary Of The Interior And Is | 
Covered By The Statutory Protections Accorded 
Indian Tribal Lands. | 
In seeking to escape the consequences of its original reliance 
upon evidence outside the record, respondent now urges that petitioner 
is not entitled to a finding under Section 4(e) of the Act as a matter of 
law. (Brief, pp. 14-18). At the same time that it blithely disavows 
making any adverse "factual" determination in its order of March 21 
(R. 5880), the Commission apparently also intends quietly to abandon 


its earlier view that "State jurisdiction" on the Tuscarora Reservation 
5 





is in any way relevant to this case.“ With respect to the alienation of 
Indian lands, the basic issue involved herein, Congress by statute quite 
clearly has reserved exclusive Federal control in the State of New York. 
25 U.S.C. 177 and 233; Tuscarora Nation of Indians v. Power Authority 


of the State of New York, 257 F.2d 885 (C.A.2, July 24, 1958). | 


Despite the foregoing shifts in position, respondent still stubbornly 
clings to the idea that petitioner's lands are not within an Indian reserva- 
tion under supervision of the Secretary of the Interior. The Secretary, 
of course, does not agree. In response to an inquiry from petitioner's 
counsel, the Solicitor of the Department of the Interior stated in part on 
July 9, 1958: | 

"| W]e recognize that certain Federal responsi- 
bilities for Indians in New York still do exist. As | 


recently as 1954 this Department advised the Con- ! 
gress that among the remaining responsibilities of | 


S See Petitioner's Opening Brief, p. 31. In matters not affecting Indians, 
every State has "jurisdiction" over the reservations within its borders. Thomas 
v. Gay, 169 U.S. 264 (1898); Draper v. United States, 164 U. S. 240 (1896); 
United States v. McBratney, 104 U.S. 621 (1882). | 





\ 
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the Federal Government for New York Indians, in 
addition to specific Federal treaty and statutory 
obligations for them, were ‘Certain other respon- 
Sibilities based on general statutes of the United 
States applicable to all Indian tribes and the mem- 
bers thereof because of their status as Indians.'" 6 


Moreover, only three months ago the Court of Appeals for the Second 
Circuit carefully considered and flatly rejected respondent's argument. 


Tuscarora Nation v. Power Authority, supra; see Petitioner's Opening 
Brief, pp. 31-33, 


The Tuscarora Nation still is under the guardianship of the United 
States and, Consequently, petitioner's reservation is entitled to all 
general Federal statutory protections cover ing Indian tribal lands, in- 
cluding Section 4(e) of the Federal Power Act. In an attempt to avoid 
this conclusion, respondent claims for the first time in this Court that 
the term “reservations", as defined in Section 3(2) of the Federal Power 
Act, is limited to tracts "in which the United States has a proprietary 
interest." " (Brief, p. 15; Intervenor's Brief, pp. 23-24) Nothing in 
175 years of dealings between the Federal Government and Indian tribes 
Supports this thesis. 


Federal protections, the courts uniformly have ruled, apply to 
all lands of tribes recognized by the United States whether or not the 


Indians’ title is derived from the Government and whether or not the 
ea ge 

6 The Solicitor's letter is reproduced in full in Exhibit A hereto. Petitioner 
realizes that this letter was not part of the record before the Commission and, 


therefore, deserves no greater consideration than the Assistant Secretary's letter 
of November 1, 1957. 


i Respondent places great emphasis upon the thesis that the "authority of the 
Commission in relation to 'reservations' springs from the Property Clause of the 
Constitution, Art. IV, Sec. 3" -- citing Federal Power Commission v. Oregon, 
349 U.S. 435 (1955). The power of Congress, and thus the authority of the Com- 
mission, over Indian reservations, however, also stems from the Commerce 
Clause of the Constitution, Art. I, Sec. 8 --a point which the Supreme Court did 
not need to reach in the Oregon case. The latter power has been described by 
the New York Court of Appeals as "paramount and of a most Sweeping character." 
People ex rel. Ray vV- Martin, 294 N.Y. 61 (1945), affd. 326 U.S. 496 (1946); 


» see also United States v. Forty-Three Gallons of Whiskey, 93 U.S. 188 (1876 ). 
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Government has a "proprietary interest." United States v. Candelaria, 
271 U.S. 432 (1926), involving lands held by the Indians in fee simple 
under a Spanish grant; United States v. Sandoval, 231 U.S. 28 (1913), 
also involving lands held by Indians in fee simple under a Spanish grant; 
United States v. 7,405.3 Acres of Land, etc., 97 F. 2d 417 (CA. 4, 
1938}, involving lands originally held under a deed from the State of North 
Carolina. In the last of the foregoing cases, Judge Parker, speaking 

for a unanimous court, declared (97 F. 2d at 422): | 





“As we were at pains to point out in the Wright 
case, it makes no difference that title to the land 
in controversy was originally obtained by grant from! 
the state of North Carolina, or that the Indians are 
citizens of that state and subject to its laws. The 
determinative fact is that the federal government 
has assumed towards them the same sort of guardian 
ship that it exercises over other tribes of Indians, | 
from which it results that their property becomes 
an instrumentality of that government for the ac- 
complishment of a proper governmental purpose and | 
may not be taken from them by contract, adverse 
possession, or otherwise, without its consent." 





| 
| 
| 
i 
| 
| 
| 
| 
| 
| 
| 
' 
| 
| 
| 
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| 


With specific reference to petitioner's lands, the Court of Appeals for 
the Second Circuit decided in July that the Tuscarora Reservation, 
regardless of the nature of the Indians’ title, is subject to the Federal 
protections and corollary restrictions upon alienation embodied /in 25 
U.S.C. 177 and 233. Tuscarora Nation v. Power Authority, supra; 
see also 18 Op. Atty. Gen. 235 (1885). | 





: In Cohen, Handbook of Federal Indian Law (Govt. Print. Of., 4th ed., 1945), 
at p. 321, it is recited that "the decisions are uniform that a tribe holding land in 
fee simple is subject to exactly the same restraints upon alienation as any other 
tribe." Again at p. 309 it is noted that "even where the United States does not 
own the ultimate fee in the land of an Indian reservation, its relation of guardian- 
ship to the Indian tribe carries the power and duty of protecting the Indian pos- 
sessory right against condemnation proceedings or other infringements iby the 
state." The late Felix S. Cohen, the author of these statements, has 
characterized by the Supreme Court as "an acknowledged expert in Indian law." 
Squire v. Capoeman, 351 U.S. 1, 8 (1956). Neither respondent nor intervenor 
cites a single case contrary to the proposition that lands owned by Indians in fee 
simple are accorded exactly the same protections against alienation as lands held 
in trust by the Federal Government. 





| 
| 
| 
| 





10 


Firmally, Section 3(2) of the Federal Power Act speaks of "tr ibal 
lands embraced within Indian reservations, " and not of Indian lands to 
which the United States possesses fee title.? On its face, therefore, 


the law plainly covers petitioner's property. Even if the statute were 
ambiguous, however, the Supreme Court repeatedly has said that "Doubt- 
ful expressions are to be resolved in favor of the weak and defenseless 
people who are the wards of the nation, dependent upon its protection 

and good faith." Carpenter v. Shaw, 280 U.S. 363, 367 (1930); see 

also Squire v. Capoeman, 351 U.S. 1, 6-7 (1956) and cases cited in 
Petitioner’s Opening Brief, p. 33. The conclusion follows that the 
Tuscarora Reservation is a reservation within the meaning of Section 

3(2) and 4(e) of the Federal Power Act. | 


I. INTERVENOR'S CONTENTIONS THAT THIS COURT MAY 
NOT REVIEW AND DETERMINE THE VALIDITY OF THE 
LICENSE ISSUED BY THE FEDERAL POWER COMMIS- 
SION ARE FRIVOLOUS 


A. The Court Of Appeals For The Second Circuit 
Did Not And, As A Matter Of Law, Could Not 
Adjudicate The Validity Of Intervenor's 
License 


As previously noted (pp. 4-5 , supra), intervenor erroneously 
asserts that the Tuscarora Nation in this proceeding is attempting to 
relitigate the right of the Power Authority as a licensee to acquire lands 

- within the Tuscarora Reservation under Section 21 of the Federal Power 
Act. Having demolished this straw man to its Satisfaction, intervenor 
then reaches the amazing conclusion that petitioner in this Court also 


: Respondent also claims that, in order to come within the scope of Section 
3(2), a reservation must "have been withdrawn, reserved, or withheld from 
private appropriation and disposal under the public land laws." (Brief, p. 15.) 
Such a constructionjof the Act, however, would eliminate virtually all Indian lands 
from the statutory definition of "reservations, " since most Indian reservations -- 
including the Warm Springs Reservation under consideration in Federal Power 
Commission v. Oregon, supra -- were established by treaty or agreement with 
the United States and were not created under "the public land laws." In addition, 
the difference between property "owned by the United States" and "tribal lands 
embraced within Indian reservations" is clearly pointed up in Section 10(e) of the 
Act, 16 U.S.C. 803(e). 





11 


"may not. . . litigate any question of validity of the license .... 
[since] that issue is res judicata." (Brief, p. 14.) This thesis is 
based upon: (1) a false premise that the Court of Appeals for the Second 
Circuit passed upon the validity of the Fower Authority's license; and 
(2) a further false premise that any such ruling, if issued, would defeat 
the "exclusive jurisdiction” of this Court under 16 U.S.C. 8251(b) *to 
affirm, modify, or set aside" the Commission's order granting the 





license. | 


A mere reading of its opinion discloses that the Court of Appeals 
for the Second Circuit was aware that a "petition for review of the Com- 
mission's order is presently pending before the Court of Appeals for the 
District of Columbia." Tuscarora Nation of Indians v. Power Authority 
of the State of New York,257 F. 2d 885, 890 (C.A. 2, 1958). According- 
ly, that Court held only "that the Power Authority of the State of New 
York as a licensee of the Federal Power Commission. . . is authorized 
to exercise the right of eminent domain according to the procedures 
specified in section 814 of the Federal Power Act." (Ibid at p. (894; 
emphasis supplied.) In other words, for the purpose of determining 
whether and, if so, how intervenor could acquire Indian lands, the Court 





of Appeals for the Second Circuit simply assumed as an existing fact -- 
but did not decide -- the validity of a license which this Court had not 
yet set aside. | 
Even if the Court of Appeals for the Second Circuit had been so 
rash as to venture an opinion on the validity of intervenor's license, 
however, such a ruling could have no bearing upon the outcome of this 
litigation. In the first place, the validity of intervenor's license was 


not before the Court of Appeals for the Second Circuit, so its views 
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thereon would be pure dicta.” Ash Sheep Co. v. United States, 252 
U.S. 159, 170 (1920). Secondly, the law is well-settled that the validity 
of a Federal Power Commission license may be adjudicated only in the 
court where a petition for review is properly filed. City of Tacoma v. 
Taxpayers of Tacoma, 357 U.S. 320, 334-37 (1958); Safe Harbor Water 
Power Corp. v. Federal Power Commission, 124 F. 2d 800, 804 (C.A. 
3, 1941). The statutory direction that this Court shall have "exclusive 
jurisdiction" to affirm, modify or set aside the Commission's order 
means just what it says. 16 U.S.C. 8251(b). 


In effect, the doctrine urged by the Power Authority would make a 
mockery of the review provisions of the Federal Power Act. According 
to intervenor, the validity of a Commission license may be tested in any 
court prior to the lodging of the record in the court where a petition for 
review is filed. Thus, if a licensee institutes condemnation proceedings 
under Section 21 immediately after the license order is issued and the 
condemnation court enters judgment while the Commission still has a 
petition for rehearing under consideration (16 U.S.C. 8251(a)), an ag- 
grieved party will be wholly barred on grounds of res judicata from seek- 
ing direct judicial review of the order. Congress quite obviously never 
intended the validity of licenses to be finally determined in collateral 


proceedings to which the Commission is not even a party. it 


10 As Mr. Justice Harlan noted in passing upon the Tuscarora Nation's applica- 
tion for a stay of the Court of Appeals mandate (Intervenor's Brief, p. 32a): 


"[TJhe validity of the Power Authority's federal license is a 
matter lying exclusively within the jurisdiction of the Court of 
Appeals for the District of Columbia Circuit. 16 U.S.C. 
88251(b); cf. City of Tacoma v. Taxpayers of Tacoma, 357 
U.S. 320, 334-337. That being so it is difficult for me to 
believe it likely that this Court would grant certiorari to review 
the judgment of the Court of Appeals for the Second Circuit, 
since the Power Authority's right to acquire Tuscarora's lands 
by condemnation would ultimately seem to depend upon its fed- 
eral license which is presently in force and whose validity is 
subject to review only by the Court of Appeals for the District 
of Columbia Circuit. See 883(2), 4(e), and 21 of the Federal 
Power Act, 16 U.S.C. 8B 796(2), 797(e), 814." 


= Intervenor does not contend that the validity of the license is res judicata with 


respect to respondent, but only as "between petitioner and the Power Authority." 
(Brief, p. 14.) This thesis leads to the fascinating possibility that the Power 
Authority may be the holder of a valid license in New York while the Commission is 
the issuer of an invalid license in Washington. 
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B. Petitioner Is Aggrieved By The Commission's 

Order Of January 30, 1958, Granting The 

Power Authority A License Covering Lands 

Within The Tuscarora Reservation 

Intervenor’s argument that petitioner was aggrieved only by the 

May 5 order of the Commission approving an exhibit and not by the 
January 30 order granting the license is equally far-fetched. (Brief, 
pp. 15-17.) The record shows that the Power Authority on March 21, 


1958, instituted a condemnation suit as a licensee of the Federal Power 





Commission against approximately 1300 acres of Tuscarora land in the 
Supreme Court of the State of New York for Niagara County. On April 

15, the Power Authority abandoned this judicial proceeding and purported 
to appropriate more than 1383 acres of land within the Tuscarora Reserva- 
tion, again on the strength of its license. (Intervenor's Brief, P. 4.) 
According to intervenor's theory of the case, the Power Authority, asa 
licensee under the January 30 order of the Commission, could and did 
acquire full title to petitioner's lands on April 15, but petitioner still 
suffered no conceivable damage as a consequence of any Commission 

order until May 5. 


The facts are that on January 30, 1958, the Commission issued an 
order granting the Power Authority a license to construct, inter alia, 
"a reservoir which would occupy approximately 1000 acres" of land with- 


in the Tuscarora Reservation: (Respondent's Brief, p. 13.) Petitioner 
was aggrieved by that order regardless of the acreage eventually de- 
manded by intervenor for the facility since the Commission, as a matter 
of law and because of its failure to enter findings pursuant to Section 4(e) 
of the Act, had no right to issue a license covering any of petitioner's 
property. The Exhibit J drawing approved by the Commission |on May 5 
merely fixed the extent of the damages, but in no way affected the basic 
injury already suffered by the Tuscarora Nation. To state the situation 





12 Significantly, respondent does not claim that petitioner was not aggrieved 
by its January 30 order. Moreover, the May 5 order is not included in the 
transcript of the record certified and filed by the Commission aa to 16 U.S.C. 
8251(b), and, therefore, is not properly before this Court. 
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in other words, petitioner was aggrieved when intervenor was licensed 
to utilize some of its lands, and the fact that the Power Authority finally 
selected 1383 acres, instead of 6249, 1000 or one, is immaterial. 


Furthermore, the Commission's order of May 5 approved the 
Exhibit J. drawing "as part of the license for Project No. 2216,"" 
(Intervenor's Brief, p. 1a.) This case is before the Court on a petition 
for review of the Commission's order of January 30 granting that license. 
Certainly a review of the validity of the entire license includes a review 
of a “part of the license." The Federal Power Act does not contemplate 
piecemeal appeals, and it takes little imagination to predict what inter- 
venor’s position would be if the Tuscarora Nation had allowed the Janu- 
ary 30 order to:pass unchallenged and had petitioned for review only with 
respect to the May 5 order. 


Lastly, in issuing a license to the Power Authority on January 30, 
the Commission rejected petitioner's argument that Tuscarora lands 
could not be included within Project No. 2216. R. 5869. On March 21, 
respondent denied petitioner's application for a rehearing and again 
refused to exclude Tuscarora lands from the scope of the license. R. 
9879-80. Under such circumstances, a further application to the Com- 
mission for reconsideration of the May 5 order would have been a futile 
gesture. The law will not require a vain and foolish act. School Board 
of Charlottesville v. Allen, 240 F. 2d 59, 64(C.A. 4, 1956). 


CONCLUSION 


For the foregcing reasons, in addition to those previously advanced, 
this Court should grant the relief requested in Petitioner's Opening Brief. 


Respectfully submitted, 
ARTHUR LAZARUS, JR. 


1700 K Street, Northwest 
Of Counsel Washington 6, D. C. 


Attorney for Petitioner 


Eugene Gressman 
Strasser, Spiegelberg, Fried & Frank 
1700 K Street, Northwest 
Washington 6, D. C. 

October 20, 1958. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
Office of the Solicitor 
Washington 25, D.C. 


Arthur Lazarus, Jr. Esquire 
Strasser, Spiegelberg, Fried & Frank 
1700 K Street, N. W. 

Washington 6, D. C. 


Dear Mr. Lazarus: 


Jul. 9, 1958 


In your letter of July 5 to the Secretary of the Interior you. request 
a clarification of the views of this Department on the legal status of the 
Tuscarora Indian Reservation in Niagara County, New York. | 


Statements. in recent correspondence from this Department to the 
effect that the Tuscarora lands "are under State jurisdiction” do have 
reference to the Act of July 2, 1948, 62 Stat. 1224, 25 U.S.C. 232, and 
the Act of September 13, 1950, 64 Stat. 845, 25 U.S.C. 233, which re- 
spectively conferred criminal and civil jurisdiction on the State courts of 
New York in regard to Indian activities within Indian reservations located 
in the State. Notwithstanding the passage of this legislation we recognize 
that certain Federal responsibilities for Indians in New York still do 
exist. As recently: as 1954 this Department advised the Congress that 
among the remaining responsibilities of the Federal Government for New 
York Indians, in addition to specific Federal treaty and statutory obliga- 
tions for them, were “Certain other responsibilities based on general 
statutes of the United States applicable to all Indian tribes and the members 
thereof because of their status as Indians." | 


We regard the provision of the Act of September 13, 1950, supra, 
reading, ‘'That nothing herein contained shall be construed as authorizing 





the alienation from any Indian nation, tribe or band of Indians of any lands 
within any Indian reservation in the State of New York, as preserving the 
applicability of R.S. Sec. 2116, 25 U.S.C. 177 to Indian tribal lands in 
New York. Specifically with regard to the applicability of R.S, Sec. 
2116, 25 U.S.C. 177 to the lands of the Tuscarora Reservation, on May 4, 


| 
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1900, Assistant Attorney General Willis Van Devanter in response to a 
request for an opinion by the then Secretary of the Interior advised the 
Secretary that such lands were subject to the provisions of R.S. Sec. 2116, 
25 U.S.C. 177 and in the absence of authority from Congress the Secretary 


could not approve the leasing of lands of the Tuscarora Reservation. 


Sincerely yours, 


/s/ Elmer F. Bennett 
Solicitor 





Petition for Review x j . ~ : . : 


Order of January 30, 1958 Issuing License for Project 
No, 2216 and Superseding Prior Order. tt 


Order of March 21, 1958 Denying Application for 
Rehearing and Dismissing Motion for Stay 


Letter of September 30, 1957 from Secretary of 
Interior to Mr. Kuykendall a en oe 


Letter of November 1, 1957 from Secretary of 
Interior to Mr. Kuykendall, with Attachments 


Letter of November 1, 1957 from Secretary of 
Interior to Mr. Patterson . . . . 


Communication Addressed to the President, to 
the Secretary of the Interior, and to the 
Federal Power Commission, signed by 
several Tuscarora Indian Chiefs : 


Letter of September 12, 1956 to Secretary of 
Interior, signed by Leon M. Fuquay _ 


Letter of October 2, 1956 from Leon M.Fuquay 
to Secretary of Interior ae eee 


Letter of August 27, 1957 to Secretary of Interior 
signed by Michael J. Farrell . . . 


Exhibit No. 3 -- Project Area Map 


Exhibit No. 33 -- General Map 
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JOINT APPENDIX 


UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,475 


TUSCARORA INDIAN NATION, 
Petitioner, 


FEDERAL POWER COMMISSION, ! 
Respondent. | 


PETITION FOR REVIEW 


To the United States Court of Appeals for the District of Columbia 
Circuit and the Honorable Judges thereof.: 


Petitioner, the Tuscarora Indian Nation, is a recognized tribe of 
American Indians residing in the State of New York. It is aggrieved by 
an order issued by the respondent Federal Power Commission under 
Section 4(e) of the Federal Power Act and Fublic Law 85-159, 85th Cong., 
71 Stat. 401. Having been a party to the proceedings before the Com- 
mission, petitioner hereby files in this Court pursuant to Section 313(b) 
of said Act, 16 U.S.C. 8251(b), this petition to review said order, pray- 
ing that said order be set aside and the matter remanded to the Commis- 
sion with appropriate instructions. The Commission's order’ was issued 
on January 30, 1958, in the proceeding entitled "In the Matter of Power 
Authority of the State of New York", bearing the Commission's docket 








2 
number of"Project No. 2216", and the said order was entitled Order 
Issuing License (Major) and Superseding Prior Order. On March 21, 
1958, a petition for rehearing filed by the petitioner was denied by order 
of the Commission. This petition for review is filed within 60 days after 
the denial of the rehearing. 


In support of its petition, the petitioner respectfully represents 
and shows: 


A. Nature of the proceedings 
as to which review is sought 


The order of the Commission of which review is sought granted a 
license to the Power Authority of the State of New York under the provi- 
sions of Section 4(e) of the Federal Power Act and Public Law 85-159 
(71 Stat. 401). This license, effective for 50 years from and after 
September 1, 1957, authorized the Power Authority to construct, operate 
and maintain Project No. 2216, located on the Niagara River within the 
State of New York. The said project consists of hydroelectric facilities 
designed to utilize all the waters of the Niagara River which it is permis- 
sible to divert under the terms of a 1950 treaty between the United States 
and Canada(1U.S.T. 694). Among the various items of the facilities 


to be constructed is a pumped storage reservoir covering some 2, 800 
acres of land. | 

The petitioner, Tuscarora Indian Nation, intervened in the pro- 
ceedings before the Commission, objecting to the fact that the proposed 


reservoir would cover approximately 1,000 acres of its land and contest- 
ing the authority of the Power Authority to acquire Indian land for such use. 
In its order issued on January 30, 1958, the Commission noted the 
petitioner's objection and merely stated that "we do. not attempt to pass 
on that question since other lands are available for reservoir use if the 
Applicant (the Power Authority) is unable to acquire the Indian lands, 
although alternative lands may be more expensive." 
The petitioner thereupon filed a petition for rehearing. On March 
21, 1958, the Commission issued an order denying the rehearing petition. 





3 
B. The facts and the statutes 
upon which venue is based | 
The petitioner was allowed to intervene as a party to the proceed- 
ing before the Commission by virtue of a Commission order dated De- 
cember 9, 1957. | 





The statute upon which venue is based is Section 313(b) of the 
Federal Power Act, 16 U.S.C. 8251(b). That section permits "Any 
party to a proceeding . . . aggrieved by an order issued by the Com- 
mission" to obtain a review of such order in the United States Court of 
Appeals for the District of Columbia Circuit by filing a petition for 
review in said court within 60 days after denial of rehearing of the Com- 


mission's order. 


C. The grounds upon which | 
relief is sought | 


I 





The petitioner intends to rely upon each of the separately numbered 
points set forth below. | 

1. The Commission as a matter of law does not have the power 
to authorize the use of tribal lands of the petitioner for the reservoir 
purposes of the Niagara Project in question. | 

2. The Power Authority of the State of New York lacks power to 
acquire lands belonging to the petitioner without specific permission 
from Congress, which permission has not been requested or granted 





and which cannot be secured through an order of the Commission. 

3. The Commission's order of January 30, 1958, was defective 
in its failure to make findings, based upon facts in the record, | pursuant 
to Section 4(e) of the Federal Power Act, 16 U.S.C. 797(e), that the 
grant of a license involving tribal lands embraced within Indian reserva- 
tions “will not interfere or be inconsistent with the purpose for which 
such reservation was created or acquired." 


| 
| 
I 
| 
1 


D. The relief prayed 
The petitioner respectfully prays: 


1. That a copy of this petition be served upon the Reseacen: 


| 
i 


Federal Power Commission. 








4 


2. That the Commission be required to certify and transmit to 
this Court so much of the transcript of record in the proceeding bearing 
the docket number "Project No. 2216" as related to the intervention and 
participation of the petitioner in said proceeding and to the lands, interest 
and claims of the petitioner. 


3. That this Court review the Commission's order dated January 
30, 1958, and its order denying rehearing in said proceedings before 


the Commission; and that after such review this Court set aside said 


order of January 30, 1958, and remand the matter to the Commission 
with instructions to amend the order so as to exclude from the license 
land belonging to the petitioner. 

4. That this Court grant the petitioner such other and further 
relief as may be just and equitable. 


Respectfully submitted, 


ARTHUR LAZARUS, JR. 
1700 K Street, N. W. 
Washington 6, D. C. 


Counsel for Petitioner 
Of Counsel: 


Eugene Gressman 
1700 K Street, N. W. 
Washington 6, D. C. 


Strasser, Spiegelberg, Fried & Frank 
1700 K Street, N. W. 
Washington 6, D. C. 


Dated: May 16, 1958 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: Jerome K. Kuykendall, Chairman; Seaborn L. 
Digby, Frederick Stueck, William R. Connole 
and Arthur Kline. | 


) 
ae eee oe ) Project No. 2216 
Power Authority of the State of New York  ) 


[FPC, Received Feb. 6, 1958] 


ORDER ISSUING LICENSE (MAJOR) AND 
SUPERSEDING PRIOR ORDER 


(Issued January 30, 1958) 





Application was filed August 20, 1956, and subsequently amended, 
by Power Authority of the State of New York (Applicant), fora license 
under Section 4 (e) of the Federal Power Act (hereinafter referred to as 
the Act) and Public Law 85-159, 85th Congress, approved August 21, 
1957 (71 Stat. 401),2 for proposed Project No. 2216 (Niagara Project) 
to be located on the Niagara River, a navigable waterway of the United 
States and an international boundary stream, in the County of Niagara, 
the City of Niagara Falls and the Towns of Niagara and Lewiston -- all 
within the State of New York. | 

Applicant proposes, to construct and operate hydroelectric facilities 
to utilize all of the waters of. the Niagara River which it is permissible 
to divert for power purposes in the United States under the terms of the 
February 27, 1950 treaty between the United States and Canada (1 UST 
694). The principal project works would consist of the Lewiston generat- 
ing plant about 5 1/2 miles downstream from the Niagara Falls and the 
Tuscarora pumping-generating station in the Town of Lewiston;, intake 
works in the Niagara River about 3 miles upstream from the Falls; a 
pumped-storage reservoir with usable storage capacity of 60,000 acre 
feet occupying about 2, 800 acres of land in the Town of Lewiston; a 
water conveyance system about 4 miles along from the intake 
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1/7" Public Law 85-159 provides in part: 


*** the Federal Power Commission is hereby expressly 
authorized and directed to issue a license to the Power Authority of the 
State of New York for the construction and operation of a power project 
with capacity to utilize all of the United States share of the water of the 
Niagara River permitted to be used by international agreement. 
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to the Tuscarora pumping-generating station; and a water conduit from 
the Tuscarora plant to the Lewiston generating plant. The project works 


authorized for construction by this order are described in more detail in 
finding (2) herein. 

In its application, filed August 20, 1956, Applicant proposed that 
the waterway between the intake and the Tuscarora plant consist of two 
“cut and cover” conduits?’ over its entire length. Subsequently, by an 


amendment to its application the Applicant requested authority to construct 
a 7,000 foot section of the waterway at the Tuscarora end as a Single un- 
lined open canal in lieu of the two cut and cover conduits as originally 
proposed. Applicant's plan as amended to include this open canal section 
is identified in the record as “Plan VI."" The City of Niagara Falls, the 
County of Niagara, and the Town of N iagara, interveners, 2 objected to 
the waterway as proposed by the Applicant and requested in their petitions 
to intervene that the waterway be constructed with sub-surface tunnels 
throughout its entire length. 

The Tuscarora Indian Nation, 4/ intervener, objects to having any 
of its lands taken for the reservoir or any other project purpose. 

International Paper Company has requested that its claim to water 
rights involved in Federal Power Commission v. Niagara Mohawk Power 
Corporation, 347 U.S. 239, be recognized and protected by including a 
condition in the license for proposed Project No. 2216, 

On September 19, 1957, we issued an order issuing a license to 
Applicant for its proposed project, reserving for further consideration 
the matters involving the waterway, the area of the reservoir and the 
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claimed water rights. The Applicant has not filed any acknowledgment 
of its acceptance of the tendered license, taking the position fhat it 


2/ A “cut and cover" conduit is a waterway constructed by surface ex- 
cavation of a deep cut in which is constructed a concrete conduit and then 


the excavation is refilled, covering the conduit. 


3/__— By our orders issued October 25 and November 1, 1956 and Sep- 
tember 12, 1957, respectively, intervention was granted to: Niagara 
Mohawk Power Corporation; Attorney General of the State of New York 
on behalf of the people of New York; National Rural Electric Cooperative 
Association and 28 rural electric cooperative associations distributing 
electric power in the States of New York, Ohio and Pennsylvania; 
Rochester Gas and Electric Corporation; County of Niagara, New York; 
City of Niagara Falls, New York; American Public Power Association; 
Municipal Electric Utilities Association of New York State; City of 
Jamestown, New York; Town of Lewiston, New York; and Eniestaricnst 
Paper Company of New York, New York. 


4/ By orders issued October 2, October 21 and December 9, 1957, 
intervention was granted to Industrial Power Consumers Conference, the 
Town of Niagara and the Tuscarora Indian Nation, a aa 
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is not a “workable license."" Under such circumstances we think it ap- 


propriate to supersede our order of September 19, 1957. However, the 
license tendered herewith will be made effective as of September 1, 1957 
as originally provided. | 

The hearing previously scheduled was commenced on October i; 
1957, was recessed from time to time and was finally concluded on No- 
vember 27, 1957. Sessions were held in Washington, D. C. \and Buffalo, 
New York. Upon motion made by Apc we omitted the interme- 
diate decision procedure by order issued December 6, 1957. 

The Town of Lewiston, intervener, has requested that the area of 





the pumped-storage reservoir be reduced by approximately 720 acres of 
land because the town hopes to develop that tract of land for industrial 
uses. The tract consists principally of agricultural lands. | As indi- 
cated above the proposed pumped-storage reservoir would have a usable 
storage capacity of 60,000 acre feet. There has been no suggestion that 
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the usable storage capacity of the reservoir should be reduced. In any 
event approximately that amount of capacity is required to properly 
utilize the water resources involved here. In order to reduce the 
Surface area of the reservoir and maintain that storage capacity it would 
be necessary to raise the dikes and operate the reservoir with a greater 
drawdown; modify the Tuscarora plant structures; and modify the pump- 
ing, generating, and electrial equipment with the result that the increase 
in cost would be equal to about $15,000 for each acre in the tract Lewis- 
ton would have us remove from the reservoir area. It is clear from 
the record that the value of these lands for industrial use is much less 
than $15,000 per acre. Therefore, we would not be justified in granting 
Lewiston's request. 

The Tuscarora Indian Nation objects to the use of approximately 
1,000 acres of its land for reservoir purposes. The stated reason for 
its objection is that it wants to remain undisturbed in possession of the 
land. The lands of the Indian Nation are almost entirely undeveloped 
except for agricultural use. The Indian Nation states that it will not 
sell its lands and contends that the Applicant lacks authority to acquire 
them. However, we do not attempt to pass on that question since other 
lands are available for reservoir use if the Applicant is unable to acquire 
the Indian lands, although alternative lands may be more expensive. 

With respect to the type of waterway to be constructed, the In- 
dustrial Power Consumers Conference, intervener, urges that the water- 
way 


5/ Applicant's motion was concurred in by Industria! Power Consumers 
Conference and by Staff Counsel, and it was opposed by certain of the 
other interveners. 


[ 5843] 
be constructed in accordance with Applicant's Plan VI because such a 
waterway would cost less than any proposed alternative waterway, with 
the result that power could probably be sold to industries in the area at 
lower cost. 
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Two of the interveners, the Town of Lewiston and the County of 
Niagara, filed briefs requesting that Applicant be required to modify its 
proposed waterway plan. They requested that the waterway consist of 





two tunnels 55 feet in diameter for a distance of approximately 6, 500 feet 


from the intake to a point beyond Pine Avenue in the City of Niagara Falls, 

and that the remaining 15,000 feet of the waterway consist of two cut and 

cover conduits. This plan is identified in the record as "Plan|B", and 

it would eliminate the 7,000-foot section of open canal. 
The two municipal interveners in recommending modification of 

the Applicant's waterway Plan VI, contend that the adverse impact of the 

Applicant's proposed waterway on the area generally, and in particular 





the impact of the open canal on the area for many years after completion 
of construction, justifies the additional cost that would be incurred by 
the modification requested. | 
The staff of the Commission has suggested that substantially all of 
the adverse effects the municipal interveners wish to avoid by modifica- 





tion of Applicant's Plan VI can be accomplished by constructing two cut 
and cover conduits for the entire distance from the intake to the Tuscarora 
plant substantially as proposed by Applicant in its original application. 
This plan is designated herein as "Plan A", and can be constructed at 
less cost than Plan B requested by the municipal interveners. | 

There is no real controversy over the estimated cost of the several 
alternative plans for the waterway. The total cost (capital cost plus 
capitalized value of power losses’/) of the Applicant's proposed Plan VI 
is estimated to be $145, 700,000; Plan A, suggested by the staff, is 
estimated to cost $171, 400,000; and Plan B, requested by the two 
municipal interveners, is estimated to cost $193, 500, 000. From these 
estimates it is apparent that the project cost under Plan B should be 
approximately $47, 800,000 more than the cost under Plan VI and that 
the cost under Plan A should be approximately $25, 700, 000 more than 
the cost under Plan VI. The question is whether the disruption to the 
community and the adverse impact on the area generally would be 
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10 
decreased under either Plan A or Plan B sufficiently to justify the 
added costs that would result from construction of either Plan A or 
Plan B in lieu of Plan VI. 
naa 
6/ Power losses under the several waterway plans vary depending 
upon magnitude of the loss in effective head resulting from varying 


degrees of water friction in the several types of conduits that could be 
constructed to convey the water. 
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The single difference between Plan A and Plan B is that under the 
latter plan a 6, 500-foot section of the waterway commencing at the in- 
take on the river would consist of two tunnels in lieu of the two cut and 
cover conduits. A 500-foot section at each end of each tunnel would 
have to be constructed from the ground surface to a depth of about 300 
feet on an angle of 30 degrees to provide a means of getting men, equip- 
ment and materials in and out of the tunnels during construction. The 
area surrounding these entrances would have to be cleared to provide 
working space and would adversely affect those areas of the right of way 
to about the same extent as excavation for cut and cover conduits. 
Although it might be possible to permit existing homes to remain ona 
substantial part of the 6,500 foot section of the right of way if tunnels 
are constructed, there is testimony in the record which indicates that a 
Substantial number of the home owners would not remain in their homes 
during construction of the tunnels. The Applicant is developing an area 
within which to move the homes of those who desire to be moved and the 
others will, of course, be compensated for the taking of their homes. 

The disruption to traffic during construction could be as great if 
tunnels are constructed as it would be under the cut and cover plan. The 
material to be removed from the tunnels and the construction materials, 
including concrete for the lining in the tunnels, would have to be moved 
over city streets whereas the materials excavated and the construction 
materials under the cut and cover plan would be moved almost entirely 





11 
over roads to be constructed on the right of way that would be cleared. 





These construction roads would be built so that they would pass under 
existing streets which cross the conduit right of way. In view of these 
facts we would not be justified in requiring the Applicant to incur the ad- 
ditional cost required to provide tunnels in lieu of cut and cover con- 
duits in this 6,500 foot section of the waterway. | 
As pointed out earlier the only difference between Plan vI and 
Plan A is that under the latter plan two cut and cover conduits would be 
constructed for a distance of 7,000 feet within the Towns of Niagara and 
Lewiston in lieu of an open canal through that same section. 
The open canal under Plan VI would be at lest 200 feet wide at 
ground level and about 134 feet deep with the water surface as much as 
70 feet below ground level. The water in the canal would be about 64 
feet deep and would flow with a maximum velocity of 6.9 feet per second. 
Only one bridge would cross the 7,000 foot section and in order to protect 
the public from the hazards of the canal it would be necessary to parallel 
it on both sides with a very heavy fence in an effort to exclude the public 
from the area to avoid loss of life in the canal. | 
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Although during the construction period the open canal would not 
affect the public and the surrounding area any more adversely than would 


covered conduits, the open canal would have adverse effects on the 


surrounding area for all time after the project is completed. 
The construction, operation and maintenance of the Applicant's 
project with its very large and relatively low cost power output will un- 
doubtedly stimulate growth in population and economic activity in the 
area adjacent to the project, including the City of Niagara Falls and the 
Towns of Niagara and Lewiston. This growth would require an extension 





of community facilities and services such as schools, roads, water sup- 
ply sewers, police protection, fire protection and civil defense. The 


construction of cut and cover conduits in lieu of the open canal would 
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permit use of the right of way for many purposes such as parks, golf . 
courses or other recreational areas, Streets, underground utilities, 
transmission line rights-of-way and other uses, which could not be made 
if the open canal is constructed. 

The open canal would serve to partition the Towns of Niagara and 
Lewiston and would complete the encirclement of a Substantial area in 
the two towns. The Niagara River on the west and the existing system 
of railroad tracks and yards to the south provide obstacles on two sides. . 
The open canal between the Tuscarora and Lewiston power plants will 
provide a serious obstacle on the north and the open canal séction on the 
west, if constructed, would complete the encirclement. 

In this connection the open canal section between the intake and the 
Tuscarora forebay with its "man proof" fences and with only a single 
bridge over its 7,000 foot length would be particularly undesirable in 
that it would provide a formidable barrier and be very detrimental in any 
effort to evacuate the people from the area in an emergency. This would 
Seriously restrict the establishment of an adequate civil defense program 
and could result in substantial loss of life in the event of an enemy attack. 


Another factor we have considered in reaching our decision to 


require Cut and cover conduits in lieu of the open canal is the possible 
effect the increase in project costs might have on the cost of power to 
be sold to industries in the area, both existing and potential, which are 
looking to the Niagara project as a source of power at a cost low enough 
to enable them to compete with similar industries in other parts of the 
country. An analysis of the probable cost of power made by the staff 
based upon a 50-year amortization period indicates that the net average 
annual energy cost per kilowatt-hour of project output would be 2.71 
mills if the project waterway is constructed in accordance with 


[5846] 
Plan VI as compared to a cost of 2.80 mills under Plan av The Appli- 
cant contends that these figures are inaccurate because the project 
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investment must be recovered through power revenues in about 30 years 
instead of 50 years. An analysis of the cost made by the Applicant, 
based on the staff's method of computation to which Applicant applied a 
debt service factor of 1.4 to reflect the shorter period, indicates that 
the net average annual energy cost per kilowatt-hour would be 3.61 mills 
under Plan VI and 3.73 mills under Plan A. It is probable that neither 
analysis indicates with any great degree of accuracy what the actual net 





average annual energy cost per kilowatt-hour will be upon completion of 
the project. However, thenet average costs developed in both analyses 
do indicate the range of the difference in cost per kilowatt-hour' that 
would probably be experienced under the two alternative waterway plans. 
These differences, ranging from .09 mill to .12 mill per kilowatt-hour 
could not in our judgment be expected to have a sufficiently adverse effect 
upon the cost of project power to be delivered to local industries to 
justify our authorizing the lower cost open canal with its resulting 
disadvantages as compared with the cut and cover conduits authorized 





herein. | 

As mentioned previously, International Paper Company has re- 
quested the inclusion of a condition in the license for Project No. 2216 
which would recognize and protect its claim to the use of 730 cubic feet 
per second (cfs) of water from the Niagara River for hydroelectric 
development. In our view we are not required to pass upon the claim 
of International Paper Company in this proceeding and, consequently, 
we are not including in the license any of the alternative conditions 
requested by the Company. However, if it has a valid claim against 
the Power Authority of the State of New York, the Company will be 
protected by Section 10(c) of the Act [16 U.S.C. 803 (c)] which reads 


| 
| 





in part as follows: 
*** Fach licensee hereunder shall be liable for all | 
damages occasioned to the property of others by the 





construction, maintenance, or operation of the pro- 
ject works or of the works appurtenant or accessory | 


| 
| 
| 
| 
| 
1 
| 
| 
| 
| 





14 
thereto, constructed under the license, and in no 
event shall the United States be liable therefor. 


7/ ‘The greater friction losses that.would be experienced in a Plan A 
waterway would decrease the net average annual energy output of the 
project by about 100 million kilowatt-hours. (13.0 billion under Flan VI 
as compared to 12.9 billion under Plan A). 
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By letter dated September 30, 1957 the Secretary of the Interior 
reported on the application for license and recommended that three con- 
ditions be included!in the license. Article 31 of the license as issued 
herein is substantially the same as the first condition proposed by the 
Secretary. The other two proposed conditions appear to be designed to 
require that the project shall not be operated in such a manner as to 
endanger human life in the Niagara River at and downstream from the 
Lewiston Power plant. We do not have sufficient information to determine 
at this time whether the license should be so conditioned. However, this 
matter will be considered further and we may at any time prescribe ap- 
propriate rules and regulations for the protection of life, health and prop- 
erty pursuant to the provisions of Section 10 (c) of the Act. 


The Secretary of the Army and the Chief of Engineers in reporting 
on the application have recommended certain terms and conditions for in- 
clusion in the license as hereinafter provided. 

The Commission finds: 

(1) The proposed project would affect navigable waters of the 
United States. 

(2) The project authorized herein consists of: 

(a) All lands constituting the project area and en- 
closed by the project boundary or the limits of 
which are otherwise defined, and/or interest in 
such lands necessary or appropriate for the pur- 
poses of the project, whether such lands or 





| 
| 
1 
i 
ll 
| 
| 
| 
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interest therein are owned or held by the Licensee | 

or by the United States; such project area and pro- 
ject boundary being more specifically shown and 
described by certain exhibits filed by Applicant, 
the approval of which by the Commission shall be 
as hereinafter provided. 

All project works comprising: 

(1) A concrete intake and gate structure in and 
near Niagara River about three miles above 
the Falls; 

A cut and cover conduit system extending 
about 21, 500 feet from the intake gate 
structure to the forebay/afterbay of the 


Tuscarora pumping-generating plant; 


[5848 ] 
The Tuscarora pumping-generating plant in 
the Town of Lewiston with twelve pump- 
generator units rated about 20, 000 kilowatts 
each as generators, and about 28, 000 kilo- 
watts as motors, located between the 
Tuscarora forebay/afterbay and the 
Tuscarora pumped-storage reservoir; 
The Tuscarora pumped-storage reservoir in 
the Town of Lewiston located adjacent to the 
pumping-generating plant having a maximum 
normal operating level at elevation 645 feet, 
a usable storage capacity of about 60,000 acre | 
feet with a drawdown of about 25 feet, and with 
the top of the encompassing dike at elevation 655 





feet; 
An open canal extending about 2, 600 feet from th 
Tuscarora forebay/afterbay to the forebay of the 





Lewiston generating plant; 
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(6) The Lewiston generating plant in the Town of 
Lewiston with forebay, penstocks, thirteen 
150,000 kilowatt generating units, step-up 
transformers, and high-tension lines to the 
switchyard; and 
(7).A switchyard near the pumping-generating 
plant; 
the location, nature and character of which project 
works are more specifically shown and described by 
exhibits filed by Applicant and which are designated 
and described as follows: 


Exhibit L: (FPC No. 2216-23) Waterways- Intake 
Structure; 


(FPC No. 2216-24) Waterways- Intake 
Gate Structure; 


(FPC No. 2216-25) Lewiston Power 
Plant Plan; 
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(FPC No. 2216-26) Lewiston Power 
Plant - Downstream Elevation; 


(FPC No. 2216-27) Lewiston Power 
Plant - Generator and Transformer 
Structures; 


(FPC No. 2216-28) Lewiston Power 
Plant - Intake Structure; 


(FPC Nos. 2216-29 and -30) Tuscarora 
Pump-Power Plant; 


(FPC No. 2216-31) Parkway Develop- 
ment; and 


Exhibit M: 
Three printed sheets, entitled "General 


Descriptions of Equipment" filed in the 
Commission August 20, 1956, as modified 
by Exhibit M filed in the Commission on 
September 30, 1957. 





17 

(c) All other structures, fixtures, equipment or 
facilities used or useful in the maintenance 
and operation of the project and located on the 
project area, including such portable property 
as may be used or useful in connection with the | 
project or any part thereof, whether located 
on or off the project area, if and to the extent 
that the inclusion of such property as part of 
the project is approved or acquiesced in by 
the Commission; also, all riparian or other 
rights, the use or possession of which is 
necessary or appropriate in the maintenance 
or operation of the project. 

(3) The Applicant is a corporate municipal ogtouietaliion 
political subdivision of the State of New York, organized and existing 
under the laws of the State of New York, and is a municipality within the 
meaning of Section 3 (7) of the Act; and it has submitted satisfactory 
evidence of compliance with the requirements of all applicable State laws 
insofar as necessary to effect the purposes of a license for the project. 

(4) Public notice of the application has been given and a public 
hearing has been held; | 
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(5) The proposed project will not affect any Government dam, and 
the issuance of a license therefor, as hereinafter provided, will not affect 





the development of any water resources for public purposes which should 
be undertaken by the United States. | 

(6) Applicant has submitted satisfactory evidence of its financial 
ability to construct the proposed project. | 

(7) Subject to the terms and conditions hereinafter spetitied, the 
proposed project is best adapted to a comprehensive plan for develop- 
ment of the Niagara River for the use or benefit of interstate | or foreign 
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commerce, for the improvement and utilization of water-power develop- 
ment, and for other beneficial public uses, including recreational 
purposes, 

(8) The installed horsepower capacity of the proposed project here- 
inafter authorized for the purpose of computing the capacity component 
of the administrative annual charges is 2,920,000 horsepower. The 
energy to be generated at the proposed project will be marketed in ac- 
cordance with the provisions of Public Law 85-159, Supra. 

(9) The amount of annual charges to be paid under the license for 
the purpose of reimbursing the United States for the cost of administra- 
tion of Part I of the Act as hereinafter provided is reasonable. 

(10) It is desirable to reserve for future Commission determina- 
tion what transmission lines, if any, should be included in this license. 

(11) Exhibit J, K and L drawings should be modified to conirm 
with the description of the project works in finding (2) (b) above, and, as 
so modified, they should be filed for approval. 


The Commission orders: 

(A) This license is issued to Power Authority of the State of New 
York (hereinafter referred to as the Licensee) under the provisions of 
Section 4(e) of the Federal Power Act and Itblic Law 85-159 (71 Stat. 
401), for zperiod of 50 years, effective as of September 1, 1957, for 
the construction, operation and maintenance of the Niagara Project No. 
2216, located on the Niagara River, a navigable water of the United 
States and an international boundary stream, in the vicinity of Niagara 
Falis, for the purpose of developing all of the waters of the Niagara 
River which it is permissible to divert for power purposes in the United 
States under the terms of the 1950 treaty between the United States and 
Canada, subject to the terms and conditions of the Federal Power Act, 
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and the aforementioned Public Law 85-159, both of which are incorporated 
by reference as part of this license, and subjdct to such rules and regula- 
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tions as the Commission has issued or prescribed under the provisions 
of the Act, and subject to the applicable provisions of the aforementioned 
1950 treaty between the United States and Canada. | 

(B) This license is also subject to the terms and conditions set 
forth in Form L-4, December 15, 1953, entitled "Terms and Conditions 
of License for Unconstructed Major Project Affecting Navigable Waters 
of the United States" (16 FPC 1284), which terms and conditions, de- 
scribed as Articles 1 through 18 therein, except for Articles 7, 14 and 
15 thereof, and except that the Chief of Engineers, Department of the 
Army, shall have supervision of stream gaging operations under Article 
6 thereof in lieu of the District Engineer of the United States Geological 
Survey, are attached hereto and made a part hereof; and subject to the 
following special conditions set forth herein as additional articles: 

Article 19. The Licensee shall pay to the United States the 
following annual charge: 
For the purpose of reimbursing the United States for the cost/of admin- 
istration of Part 1 of the Act, one (1) cent per horsepower on the author- 
ized installed capacity (2,920,000 horsepower) plus two and one half 
(2 1/2) cents per 1,000 kilowatt-hours of gross energy generated by the 
project during the calendar year for which the charge is made. 

Article 20. In order to assure that at least 50 per centum of the 
project power shall be available for sale and distribution primarily for 
the benefit of the people as consumers, particularly domestic and rural 
consumers, to whom such power shall be made available at the lowest 





rates reasonably possible and in such manner as to encourage the widest 
possible use, the Licensee in disposing of 50 per centum of the project 


power shall give preference and priority to public bodies and non-profit 
cooperatives. within economic transmission distance. In any case in 
which project power subject to the preference provisions of this article 
is sold to utility companies organized and administered for profit, the 
Licensee shall make flexible arrangements and contracts providing for 
the withdrawal upon reasonable notice and fair terms of enough power to 


meet the reasonably foreseeable needs of the preference customers. 
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Article 21. The Licensee shall make a reasonable portion of the 
project power subject to the preference provisions of Article 20 avail- 
able for use within reasonable economic transmission distance in 
neighboring States, but this article shall not be construed to require 
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more than 20 per centum of the project power subject to such preference 
provisions to be made available for use in such States. The Licensee 
shall cooperate with the appropriate agencies in such States to insure 
compliance with this requirement. In the event of disagreement between 
_ the Licensee and the power-marketing agencies of any of such States, 
the Federal Power Commission may, after public hearings, determine 
and fix the applicable portion of power to be made available and the 
terms applicable thereto: Provided, That if any such State shall have 
designated a bargaining agency for the procurement of such power on 
behalf of such State, the Licensee shall deal only with such agency in 
that State. The arrangements made by the Licensee for the sale of 
power to or in such States shall include observance of the preferences 
in Article 20. 

Article 22. |The Licensee shall contract, with the approval of the 
Governor of the State of New York, pursuant to the procedure estab- 
lished by New York law, to sell to the Licensee of Federal Power Com- 
mission Project No. 16 for a period ending not later than the final 
maturity date of the bonds initially issued to finance the project works 
herein specifically authorized, four hundred forty-five thousand kilo- 
watts of the remaining project power, which is equivalent to the amount 
produced by Project No. 16 prior to June 7, 1956, for resale generally 
to the industries which purchased power produced by Project No. 16 
prior to such date, or their successors, in order as nearly as possible 
to restore low power costs to such industries and for the same general 


purposes for which power from Project No. 16 was utilized: Provided, 


That the Licensee of Project No. 16 consents to the surrender of its 
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license at the completion of the construction of such project works upon 
terms agreed to by both Licensees and approved by the Federal Power 
Commission which shall include the following (a) the Licensee of Pro- 
ject No. 16 shall waive and release any claim for compensation or 
damages from the Power Authority of the State of New York or from 
the State of New York, except just compensation for tangible property 
and rights-of-way actually taken, and (b) without limiting the generality 
of the foregoing, the Licensee of Project No. 16 shall waive all claims 
to compensation or damages based upon loss of or damage to riparian 
rights, diversionary rights, or other rights relating to the diversion or 
use of water, whether founded on legislative grant or otherwise. 

Article 23. The Licensee shall, if available on reasonable terms 
and conditions, acquire by purchase or other agreement, the ownership 
or use of, or if unable to do so, construct such transmission lines as 
may be necessary to make the power and energy generated at the pro- 





ject available in wholesale quantities for sale on fair and reasonable 
terms and conditions to privately owned companies, to the preference 


customers enumerated in Article 20, and to the neighboring States in 
accordance with Article 21. 
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Article 24. In the event project power is sold to any purchaser 

for resale, contracts for such sale shall include adequate provisions 
for establishing resale rates, to be approved by the Licensee, consistent 
with Articles 20 and 22. 
Article 25. The Licensee, in cooperation with the apeionciats 





agency of the State of New York which is concerned with the develop- 
ment of parks in such State, may construct a scenic drive and park on 
the American side of the Niagara River, near the Niagara Falls, pur- 
suant to a plan the general outlines of which shall be approved by the 
Federal Power Commission; and the cost of such drive and park shall 
be considered a part of the cost of the power project and part of the 
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Licensee's net investment in said project: Provided, That the maximum 
part of the cost of such drive and park to be borne by the power project 
and to be considered a part of the Licensee's net investment shall not 
exceed $15,000,000. 

Article 26., The Licensee shall pay to the United States and in- 
Clude in its net investment in the project herein authorized the United 
States share of the cost of the construction of the remedial works, in- 
cluding engineering and economic investigations, undertaken in accord- 
ance with Article II of the treaty between the United States of America 
and Canada concerning uses of the waters of the Niagara River signed 
February 27, 1950, whenever such remedial works are constructed. 
The Licensee shall also pay to the United States the United States share 
of the cost of operation, maintenance and replacements of the remedial 
works. The amounts to be paid under this article shall be hereafter 
determined by the Commission. 

Article 27. The Licensee shall submit for Commission approval 
Exhibits F and K, prepared in accordance with the Commission's rules 
and regulations, within two years from the effective date of this license. 

Article 28. The Commission reserves the right to determine at 
a later date what transmission lines shall be included in this license as 
part of the project works. 

Article 29. The Licensee shall commence construction of the pro- 
ject within one year from the effective date of this license, shall there- 
after in good faith and with due diligence prosecute the construction, and 
complete the project within six (6) years from the effective date of this 
license. 

Article 30. The Licensee, prior to starting construction of any 
portion of the project which would affect the operation of the existing 
terminal at the foot of Hyde Park Boulevard, shall: construct in the 
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general vicinity of the intake structure, a terminal for the receipt of 


water borne commerce; excavate a channel alongside the terminal and 
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connecting to the Federal channels in Niagara River toa depth to fully 
utilize the depths provided in the Federal channels; construct! a suitable 
mainland access to the terminal; submit for Commission approval Ex- 
hibit L, general design drawings for these works in accordance with the 





Commission's rules and regulations; and transfer the completed terminal 
facilities to the City of Niagara Falls without charge. | 
Article 31. The Licensee shall construct, operate and maintain or 


shall arrange for the construction, operation and maintenance of such 
fish facilities or protective devices for the purpose of conserving fish 
and wildlife resources, and comply with such reasonable modifications 
in project structures and operations in the interest of conserving fish 
and wildlife resources as may be prescribed hereafter by the Commis- 


sion upon recommendation of the Secretary of the Interior or the New 


York State Division of Fish and Game. | 
Article 32. The Licensee shall at such times as the Commission 
may direct and to the extent that it is economically feasible to do so, 
and after notice and opportunity for hearing, install additional units in 
the Lewiston and/or Tuscarora plants and make other project changes 
as may be found by the Commission to be best adapted to a comprehen- 





sive plan for improving and developing the Niagara River. | 

Article 33. The Licensee shall, not later than July 1, 1958, file 
for Commission approval revised Exhibits J and L drawings for the 
pumped-storage reservoir, for the cut and cover conduit system extend- 
ing from the Conners Island intake structure to the Tuscarora | forebay / 
afterbay, and for the open channel extending from the Tuscarora fore- 
bay/afterbay to the Lewiston forebay. | 

Article 34. The final design of the intake structure shall be based 
on model tests and the Licensee shall, not later than July 1, 1958, file 
for Commission approval Exhibit L drawings showing such final design. 

Article 35. The Licensee shall reimburse the United States for 
the cost of any model tests considered necessary by the Chief of Engi- 
neers to determine the effect of the intake structure together with the 


approach channel on navigation in the Niagara River. 
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Article 36. The final design of the cut and cover conduit shall be 
checked by a structural model with respect to its strength and water 
tightness. 
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Article 37. The Licensee shall make hydraulic model studies of 
the entire waterway extending from the Conners Island intake to the 
Lewiston power plant for the purpose of testing its performance under 
normal load conditions and under sudden load rejection conditions. 

Article 38. The Licensee shall engage at least two qualified 
independent consulting engineers for the purpose of reviewing and re- 
porting on the hydraulic and structural design of the waterways. The 
report of the consulting engineers shall be submitted for Commission 
consideration not later than the date upon which design drawings (Ex- 
hibit L) for the waterways are filed pursuant to Articles 33, 36 and 37. 

Article 39. The Licensee shall protect property and the public 
during construction and shall minimize disruption of community activities 
and facilities in accordance with representations made by the Licensee 
on the record in the proceeding on the application for license. 

Article 40. The Licensee shall, to the satisfaction of the Commis- 
sion, restore the surface area affected by the project to permit reason- 
able utilization of the area by others consistent with the primary purpose 
of the project. 

(C) The exhibits designated and described in finding (2)(b)(7) are 
approved and made part of the license. : 

(D) The order issued September 19, 1957 issuing license for 
Project No. 2216 is rescinded and superseded by this order. 

(E) The request of intervener, International Paper Company that 
conditions proposed by it for inclusion in the license recognizing and 
protecting its water right claim in Project No. 2216, be and the same 
is hereby denied. 

(F) This order shall become final thirty (30)days from the date of 
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its issuance unless application for rehearing shall be filed as provided 
in Section 313 (a) of the Act, and failure to file such an application shall 
constitute acceptance of this license. In acknowledgment of the accept- 
ance of this license, it shall be signed for the Licensee and returned to 
the Commission within sixty (6) days from the date of its issuance. 





By the Commission. 
[SEAL] 
/s/ J. H. Gutride 


Joseph H. Gutride, 
Secretary. 
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IN TESTIMONY OF ACCEPTANCE of all the provisions and condi- 
tions of the license for Project No. 2216, Power Authority of the State of 
New York, this 4th day of February, 1958, has caused its corporate 
name to be signed by William Wilson, its Vice-Chairman, and its corpo- 
rate seal to be affixed-hereto and attested by W. S. Chapin, its Secretary, 
pursuant to a resolution of its Board of Trustees duly adopted on the 31st 
day of January, 1958, a certified copy of the record of which is attached 


hereto. 


POWER AUTHORITY OF THE STATE OF 
NEW YORK 


By /s/ William Wilson 
Vice-Chairman 


[SEAL] 
Attest: 


/s/ W.S. Chapin 
Secretary 


(Executed in quadruplicate) 
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[ 5879] 
ORDER DENYING APPLICATION FOR REHEARING 
AND DISMISSING MOTION FOR STAY | 
(Issued March 21, 1958) 

On February 28, 1958, the Tuscarora Indian Nation (Intervener) 
filed application for rehearing of the Commission's order issued Janu- 
ary 30, 1958, issuing license to the Power Authority of the State of New 
York (Licensee) to construct, operate and maintain a proposed hydro- 
electric redevelopment project to be located along the Niagara River 
in the State of New York. In its application for rehearing, intervener 
has requested modification of said order to exclude approximately 
1,000 acres of land of the Tuscarora Indian Nation which the licensee 
proposes to acquire for reservoir purposes. 

By Public Law 85-159 (71 Stat. 401) we were directed to issue a 
license to the Power Authority of the State of New York for the Niagara 
redevelopment. The pumped-storage reservoir, which is part of the 
Niagara redevelopment, would have a storage capacity of 60,000 acre 
feet and would occupy about 2,800 acres of land. The best location of 
the reservoir would require approximately 1,000 acres of land owned 
by Intervener. 

In its application for rehearing Intervener contends that the 
Licensee lacks power to acquire Intervener's lands and that the Com- 
mission does not have power to authorize the Licensee to use them. 
However, Intervener also points out that the law on this question is un- 
settled in the light of Section 21 of the Federal Power Act. 

It is not unusual for a land owner to refuse to part with land which 
is necessary for some public purpose, a matter which Congress was 
aware of when it enacted Section 21 of the Act. The question of whether 
the Licensee is empowered to acquire Intervener's land in eminent 
domain proceedings is, in our view, a question to be resolved by a court 
of competent jurisdiction. In any event, we are of the view that we are 
not required to render an advisory opinion on that question. 
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Lastly, Intervener contends that the Commission did not make a 
finding required by Section 4 (e) of the Act relating to "reservations" 
as defined in the Act. The status of Intervener's lands were discussed 
in a letter from an Assistant Secretary of the Interior to Intervener 
under date of November 1, 1957. The letter states that: "As your 


reservation lands are under State jurisdiction, this Department is not in 





a position to present your case for you."" Since Intervener's lands are 
not within an Indian reservation under supervision of the Secretary of 
the Interior they are not part of a "reservation" referred to in Section 
4 (e) as defined in Section 3 (2) of the Act and the finding suggested by 
Intervener is not required. 
On March 18, 1958, Intervener filed a motion requesting us to stay 
our license order of January 30, 1958 "pending a decision on the Petition 
for Rehearing." The motion was not filed in time to permit us to con- 
sider it prior to our consideration of the application for rehearing. In 
view of our denial herein of that application the motion for si has be- 
come moot. Consequently, it should be dismissed. 
The Commission finds: 
The assignments of error and grounds for rehearing in the above- 
described application for rehearing set forth no new facts or principles 
of law which were not fully considered by the Commission when it 
adopted its above-described order issued January 30, 1958, or which 
having now been considered warrant any change or modification of said 
order. | 
The Commission orders: | 
(A) The application for rehearing and modification of the Com- 
mission's order issued January 30, 1958, is hereby denied. 





(B) The motion for stay of the Commission's order issued Janu- 
ary 30, 1958, is hereby dismissed. ! 
By the Commission. 


[SEAL] Joseph H. Gutride, 
Secretary. 


/s/ J. H. Gutride 
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[ 5691] 
UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 
September 30, 1957 
Dear Mr. Kuykendall: 

This is in reply to the Commission's letter of August 27 request- 
ing our comments on the application of the Power Authority of the State 
of New York for a license for proposed Niagara Project, No. 2216. The 
proposed project consists of an intake structure located about 3 miles 
above the falls; two covered conduits about 4.5 miles long extending 
from the intake and around the falls to a pumping-generating plant and 
reservoir in the Town of Lewiston; a step-up substation; a pumped 
storage reservoir having a capacity of 60,000 acre-feet with maximum 
water surface at elevation 645 feet; a concrete lined open canal about 
one mile long from the pumping-generating plant and reservoir to the 
main Lewiston power plant consisting of an intake structure with head 
gates, forebay and penstocks leading to the Lewiston generating plant 
with an installation of thirteen 200,000 horsepower turbines, each direct- 
connected to 150,000 kilowatt generators; a step-up substation; a 
switchyard; 230 kilovolt feeder lines between Lewiston powerhouse and 
switchyard; and appurtenant mechanical and electrical facilities. 

The U. S. Fish and Wildlife Service advises as follows: 

The Niagara River is the scene of extensive utiliza- 

tion of major fish and waterfowl resources. These resources 

consist of large numbers of wintering and migrating water- 

fowl concentrating along the upper river above the falls and 

excellent game-fish waters both in the upper and lower 

rivers. Many hunters and a large number of fishermen 

utilize these resources. Wildlife values other than water- 

fowl may be considered of minor importance within the area 

which will be affected by power development. 





29 
As a result of studies carried out within the area | 


by Service and New York State personnel, it can be con- 
servatively estimated that at least 345,000 fisherman | 
hours are expended annually on the river. Fishing pres- 





sure in the upper river is directed primarily towards 
smallmouthed bass. However, other species including 
muskellunge, yellow perch, blue walleye, and yellow 
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walleye, are also taken. Much of this fishery is con- 
ducted from boats, but many shore fishermen utilize 
accessible areas. 

In the lower river, boat fishing for blue walleye, 
yellow walleye, and other species is conducted from 
the Lewiston Bridge to the mouth of the river. Above 
the Lewiston Bridge, within the gorge area, boat fish- 
ing is not practiced because of river turbulence. In 
this reach bank fishing is conducted by hook and line 
anglers and spear fishermen in pursuit of blue wall- 





eye, yellow walleye, sturgeon, yellow perch, and silver | 
bass. From February through May of each year smelt | 
"dipping" is popular in the vicinity of Lewiston Bridge. | 
In addition, the gorge area probably comprises 
spawning grounds for several fish species. | 

The upper river is an important waterfowl area. | 
Reliable estimates indicate that about 250,000 migrat- _ 
ing waterfowl visit the area for resting and feeding | 
each year, making it an important unit of the Atlantic 
Flyway. This area is also utilized by large numbers 
of wintering waterfowl, with at least 20,000 having 





been observed at one time. During the open season 
on migratory game birds, 93 duck hunters have been 
counted in the area in one day. 
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Construction of power-generating facilities and 

related works, as proposed, will not have serious effects 

on fish and waterfowl resources. The section of the 

river which will be most affected by the project is that 

from the Chippewa-Grass Island Pool control structure 

to the Lewiston power plant site. Although access is 

difficult and conditions are at times hazardous, this 

area is frequented by fishermen both day and night. 

Every effort should be made to protect the existing lower 

gorge sport fishing and, through warning devices and the 

control of stream flow releases, provide for the safety 

of fishermen. A fishway will not be necessary since no 

project structures will act as a barrier to fish move- 

ments. 

To protect, insofar as possible, the sport fishery of the area 
affected by the project, the U. S. Fish and Wildlife Service requests the 
following proposed special stipulations for inclusion in any license for 
this project: 
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1. The Licensee shall construct, operate and 
maintain such protective devices and comply with such 
reasonable modifications in project structures and 
operation in the interest of fish and wildlife resources 
as may be prescribed hereafter by the Commission 
upon the recommendations of the Secretary of the In- 

_ terior and the New York State Division of Fish and 
Game. 

2. The Licensee shall operate the proposed 
Lewiston generating plant in such manner that water 
level changes in the lower Niagara River will not be 
abrupt, resulting in surges of water hazardous to 

- human life. 





| 
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3. The Licensee shall erect a warning system con- 
sisting of audible signals and warning signs wherever water 
level fluctuations resulting from project operations may! 
endanger human life, and shall operate the audible signals 
sufficiently in advance of water level changes so as to 
safeguard human life. 
The opportunity of commenting on this application is appreciated 





Sincerely yours, 
/s/ Fred G. Aandahl 
Assistant Secretary of oe interior 


Hon..Jerome K. Kuykendall 
Chairman 

Federal Power Commission 
Washington 25, D. C. 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


November 1, 1957 
Dear Mr. Kuykendall: 
Enclosed is a copy of an undated communication addressed to the 
President, to the Secretary of the Interior, and to the Federal Power 
Commission, which is signed by several Tuscarora Indian Chiefs. The 
original was received in this office on September 30, 1957, and we 
assumed that a duplicate original or that a copy had been mailed to you 
by the Indians. Mr. Easley of your organization advises us, however, 





that this was not the case and we are therefore sending this copy. 
Also enclosed is a copy of our reply to the Indians, which is self- 
explanatory. We recommend that the Federal Power Commission 
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consider the Government's obligation under the 1794 Treaty when it 
acts on the pending license application. 
Sincerely yours, 
/s/ Fred G. Aandahl 
Assistant Secretary of the Interior 


Hon. Jerome K. Kuykendall 
Chairman, Federal Power Commission 
Washington 25, D. C. 


Enclosures 2 
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UNITED STATES 
DEPARTMENT OF THE INTERIOR 
OFFICE OF THE SECRETARY 
WASHINGTON 25, D. C. 


November 1, 1957 
Dear Mr. Patterson: 

This will supplement our letter to you dated October 11, 1957, 
regarding the plan of the Power Authority of the State of New York to 
acquire a part of the Tuscarora Indian Reservation for a storage 
reservoir. 

The New York State Power Authority has informed us that the 
reservoir will cover about 2,400 acres in the town of Lewiston, New 
York, and that approximately 900 of these acres are in the Tuscarora 
Reservation. 

The reservoir is a part of the Niagara Power Project, which was 
licensed by the Federal Power Commission in accordance with 2 
direction from Congress to authorize the construction of a power pro- 
ject capable of utilizing all of the United States' share of the Niagara 
River permitted to be used by international agreement (Act of August 21, 
1957, 71 Stat. 401). 

We are unable to determine without examining the land title 
records whether the lands needed by the New York State Power Authority 
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are a part of the lands covered by the 1794 Treaty with the Six Nations 
(7 Stat. 44). In that treaty the United States acknowledged the! Indian 
ownership of certain lands, and agreed not to disturb the Indians in 
the free use and enjoyment of the lands. The treaty also provided that 
the lands would "remain theirs [the Indians'], until they choose to sell 
the same to the people of the United States, who have the right to pur- 
chase."" If it is assumed that the treaty applies to the lands in question, 
it is still not clear whether the treaty would be interpreted inthe light 
of present day circumstances as a prohibition against the acquisition 
of the Indian lands by condemnation, which is a form of purchase. It is 





also not clear whether the 1957 statute under which the Niagara Power 
Project is licensed would be interpreted as a statutory exception to the 


treaty provision if it is applicable. 
Since the treaty was made, all Indians born in the United States 
have been made citizens of the United States and of the State where they 
reside. All citizens are entitled to the use and enjoyment of their 
privately owned lands, and normally they cannot be required to sell 
their lands unless the lands are needed for some public purpose. In 
that event, however, the lands are subject to | 
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condemnation for the public purpose and the owner is paid their fair 
market value. This is an obligation that attaches to all citizens and 
persons who enjoy the benefits of our form of government. 

If the Tuscarora Indians feel that their lands are not subject to 
condemnation under the rules applicable to other citizens, two alter- 
natives are available. | 

1. The first alternative is to ask the Federal Power 

Commission to modify the license issued to the New York 

State Power Authority in a manner that requires the reser- 

voir to be located entirely on non-Indian land. This request 
would be based upon the contention that the 1794 Treaty | 
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precludes the United States Government from taking any 

action that would disturb the Indians in the use of their 

land, and that the 1957 statute directing the Federal 

Power Commission to issue a license for the Niagara 

Power Project was not intended to abrogate the treaty 

if any site other than the Indian land is a feasible loca- 

tion for the reservoir. 

We have forwarded your recent communication to the Federal 
Power Commission and have asked that it be considered in the licensing 
proceeding that is now pending. If you wish to press your case, however, 
it will be necessary for you to send a representative to appear before 
the Commission and present your legal argument. That appearance 
should be made immediately because the hearing is now in process. As 
your reservation lands are under State jurisdiction, this Department is 
not in a position to present your case for you. 

2. The second alternative is to contest in court 

any effort of the New York State Power Authority to 

condemn your land. This means litigation, of course, 

and the outcome of any litigation is always uncertain. 

You might therefore want to consider the advantages 

of negotiating with the New York State Power Authority 

for the sale of the land in question and for the purchase 

of substitute land for the Indians if it is needed. 

We hope that this letter will -be of assistance to you. 

Sincerely yours, 
/s/ Fred G. Aandahl 
Assistant Secretary of the Interior 


Mr. Harry G. Patterson 
Council of the Tuscarora Nation 
Sanborn, New York 
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[Received Noy. 1, 1957, 
F.P.¢.,| [5709] 


TO EXCELLENCY, DWIGHT D. EISENHOWER, 
President of the United States of America 


THE HONORABLE FRED A. SEATON, 
Secretary of the Interior 


THE HONORABLE JEROME K. KUYKENDALL, 
Chairman, Federal Power Commission | 
WE, the undersigned representative Chiefs of the TUSCARORA 
INDIAN NATION, under existing treaties with the Federal Government, 
Known as the TUSCARORA INDIAN NATION, is a self-governing body 
under which all reservations and all transactions are in the control of 
the Chiefs who are appointed by selection and lineage of the clan accord- 
ing to customs and Iroquois laws. | 
The Tuscaroras were adopted as one of the SIX NATIONS CON- 
FEDERACY before the Revolution and have lived on our present lands 
northeast of Niagara Falls since 1780. These consist of about ten 
Square miles, titles to the northerly three square miles came to them 
by gift from the SENECAS, one square mile by deed registered in 
Niagara County, Lockport, New York, and two square miles from the 
Holland Land Company. The Tuscaroras purchased the remainder from 
the Company mentioned above a few years later with money received 





from the sale of our own lands in North Carolina. Title to the pur- 
chased lands was originally taken by the Secretary of War (Henry Dear- 
born) and he deeded the fee title to the Tuscarora Nation are 6,249 
acres. 





WE, THEREFORE, PROTEST the attempt by the NEW YORK 
STATE POWER AUTHORITY to take several hundred acres of | our 
Tuscarora Indian lands for storage reservoir. i 


[5710] 
We have lost enough lands in time past; we want to keep what 
little land we possess. We have adopted the following resolution: 
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WHEREAS, the TUSCARORA NATION, recognized as a nation by 
the Federal Government, has now valid existing treaties with the United 
States, having received the Indians with their protection and assured 
the said Indians their lands - Treaties of 1794, Art. 1 and 1784 - 1789, 
declaring the same to be perpetual. 

NOW, THEREFORE, BE IT RESOLVED, that WE, THE 
TUSCARORAS, protest any encroachment upon our Tuscarora lands by 
the said NEW YORK STATE POWER AUTHORITY. We hold sacred to 
our hearts the small Reservation we have left in our possession. 

WE, THEREFORE, desire to be left alone and undisturbed accord- 
ing to the Treaties of 1794, Art. 4 in part, the United States having thus 
described and acknowledged what lands belong to the ONEIDAS, 
ONONDAGAS, CAYUGAS and SENECAS and engaged never to claim the 
same, nor to disturb them or any of the SIX NATIONS or their Indian 
friends residing thereon, now united with them in free use and enjoyment 
thereof. 


SIGNED BY THE MAJORITY OF 
CHIEFS OF 
THE TUSCARORA INDIAN NATION. 


/s/ Chief Arnold Hewitt Chief Harry Patterson 
Chief John J. Hill Chief Elton Greene 
Chief Walter A. Printup Chief Edison P. Mt. Pleasant 
Chief David Patterson Chief Tracy Johnson 
Chief Noah Henry 
Chief Kenneth Patterson 
Chief Eleazer Williams 
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Project No. 2216 
Power Authority of the State of New York 


Honorable Fred A. Seaton 
Secretary of the Interior 
Washington 25, D. C. 


Dear Mr. Secretary: 
Power Authority of the State of New York, of New York City, New 
York, has filed with this Commission an application for a major license 


September 12, 1956 





| 

| 

| 
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for a proposed water-power project No. 2216, which would be located 

on Niagara River in Niagara County, New York, and would affect navi- 
gable waters of the United States. | 

The project is briefly described in the enclosed sateen dated 
August 22, 1956. | 

A copy of the application with exhibits including reduced copies of 
maps and drawings is enclosed, and a set of negative photostati¢ copies 
of the following maps and drawings is being sent to you under separate 
cover: | 

Exhibit J (FPC No. 2216-6) | 

Exhibit K, Sheet 1 (FPC No. 2216-7) 

Exhibit L, Sheets 1 through 12 (FPC Nos. 2216-8 to -19 incl.) 

It is requested that you give the Commission your views as to the 
measures which should be taken to protect wildlife resources in con- 
nection with the project in accordance with the provisions of the act of 
August 14, 1946 (60 Stat. 1080). Your advice concerning fishways is 
also requested pursuant to the provisions of section 18 of the Federal 
Power Act, 16 U.S.C. 811. | 

You are also invited to report otherwise on the application to the 
extent that you may deem desirable. 

It would be appreciated if your response is received os 90 
days from the date of this letter or in the event it cannot be submitted 
within 90 days you so advise the Commission. | 








Very truly yours, 
Leon M. Fuquay 
Secretary 
3 enclosures: 


No. 110195 - One copy of application 
No. 110196 - Statement dtd. 8/22/56 
No. 110197 - 14 Negative photostats 
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Project No. 2216 
Power Authority of the State of New York 


October 2, 1956 


Honorable Fred A. Seaton 
Secretary of the Interior 


Washington 25, D.C. 
Dear Mr. Secretary: 


This refers to the Commission's letter of September 12, 1956, 
transmitting a copy of the application for license for Project No. 2216 
filed with this Commission by Power Authority of the State of New York. 
The applicant has, supplemented its application by filing with this Com- 
mission an amendment to its original application. 

A copy of the amendment to application of Power Authority of the 
State of New York is enclosed. 

Very truly yours, 
Leon M. Fuquay 


Secretary 


Enclosure No. 110269 
One copy of Amendment to Application 


LP 
JAS:bac 
9/27/56 
cc: Secretary of Interior 
New York Regional Office 


Office of the General Counsel 
Division of Licensed Projects 
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Project No. 2216 
Power Authority of the State of New York 


August 27, 1957 
Honorable Fred A. Seaton 
Secretary of the Interior 
Washington 25, D. C. 


Dear Mr. Secretary: 
In a letter dated September 12, 1956, you were requested to give 
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your views as to the measures which should be taken to protect fish 
and wildlife resources in connection with the proposed Niagara Project 
No. 2216 for which the Power Authority of the State of New York filed 
application for major license, and to report otherwise on the applica- 
tion to the extent you deemed desirable. In a letter dated October 5, 
1956, the Acting Secretary of the Interior requested an extension to 
January 11, 1957 to submit the Department's views. | 

We have been advised that the Power Authority will in the very 
near future supplement its application to request that the license be 
issued under Public Law 85-159 approved August 21, 1957 (Niagara 
Redevelopment) as well as under the Federal Power Act, a copy of 








which supplement will be forwarded to you upon its receipt. However, 
it is understood that no substantial changes will be made in the physical 
features of the proposed project which do not include a dam but rather 
an intake works in the Niagara River for diversion purposes. The 
diversion of water from the Niagara River for the proposed project 
would be subject to the Niagara Treaty of 1950. | 

It will be appreciated if you will submit your report within 10 days 
from the date of this letter. 





Very truly yours, 
Michael J. Farrell 
Acting Secretary 


PWR 
WRF /djh 
8/27/56 


ec: Sec. of Int. 
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BRIEF GRSPENSDs: FOR INTERVENOR 


United States Court af Appeals 


For tae Disraict or Conumstd Crcurr 





No. 14,475 “#tet States Cours 


of Annenis 


For zt; 
: : ie 
| Districs of Columbiz Circuit 


Tuscarora Inpian Nation, Pebibler, SEP 9 9 1958 


v. ; 
Fepzrat Powzr Commission, Respontghiyel d) Aina 
and ! CLERK 


Power Aurnorrry or tHE Srare or New York, Intervenor. 


On Pelltten foe Beview of: ai Order ofthe 


Federal Power Commission 


—_— 
| 


Tomas F. Moors, Jr. 


10 Columbus Cirele 
New York 19, New York 


Freperic P. Lez 
1200-18th Street, N. W. 
Washington 6,'D. C. 


Attorneys for Power Authority 
of the State of New York 


Parss or Brrox S. Apams, Wasmmncron, D. CS 








COUNTERSTATEMENT OF QUESTIONS PRESENTED 
In the opinion of intervenor the questions are— 


1. Whether petitioner may here relitigate questions de- 
cided by the United States Court of Appeals for the Second 
Cireuit in a proceeding brought by petitioner in a forum 
of its own choice prior to institution of this review pro- 
ceeding. 


2. Whether petitioners are aggrieved when the January 
30 Order did not in fact bring petitioner’s land within the 
scope of the project and when petitioner has not sought 
review of the May 5, 1958 Order of the Commission that 
did bring petitioner’s land within the scope of the project. 


3. Whether the Federal Power Commission exceeded its 
statutory discretion by denying an application to modify 
its January 30, 1958 Order so as to exclude petitioner’s 
land from the scope of the Niagara power project. 


4. Whether there exist outside the Federal Power Act 
and the Act of August 21, 1957, statutory restrictions that 
impliedly bind the Commission, as an arm of Congress, with 
respect to the inclusion of Indian lands in a project. 


5. Whether petitioner’s land is a ‘‘reservation’’ within 
the meaning of §§ 4(e) and 3(2) of the Federal Power Act 
and consequently certain statutory findings by the Commis- 
sion were required to accompany the January 30 Order. 





Preliminary Statement 
Counterstatement of the Case 
Summary of Argument 


I. Petitioner May Not Relitigate in This Court 
the Question of the Right of the Power Author- 
ity to Condemn Petitioner’s Land Under the 
License Issued 


II. Petitioner Is Not Aggrieved by the January 30, 
1958 Order of the Commission 


Ill. The Commission Had Full Discretion as to 
Whether to Insert in the License a Condition 
Excluding Petitioner’s Land From the Project 


IV. The Federal Power Commission Has Authority 
To Issue a License for a Project Locating a Res- 
ervoir in Part on Petitioner’s Land 


A. In Licensing the Niagara Power Project the 
Commission Is Bound Only by the Conditions 
Imposed by the 1957 Act and the Federal 
Power Act 


B. The Act Does Not Require the Commission 
to Implement Its Order With Findings Re- 
specting Petitioner’s Land 


Conclusion 
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IN THE 


United States Court of Appeals 


For tHe Disteicr or Cotumsus Crecurr 
No. 14,475 


Tuscazora Inpiaw Nation, Petitioner, 
v. 
FepegaL Power Commission, Respondent, 
and 
Power AurHorrry or THE StaTE or New Yorr, Intervenor. 


On Petition for Review of an Order of the 
Federal Power Commission 


Se 


BRIEF FOR INTERVENOR 


PRELIMINARY STATEMENT 


The petition seeks review of an Order issued by the 
Federal Power Commission on J anuary 30, 1958 to Power 
Authority of the State of New York as licensee for the con- 
struction, operation, and maintenance of N lagara Project 
No. 2216. Motion of the Power Authority to intervene in 
this proceeding was granted by this Court June 16, 1958. 


COUNTERSTATEMENT OF THE CASE 


Petitioner’s Statement of the Case and respondent’s 
Counterstatement of the Case are correct so far as they 
go—certain additions are important. 
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The Orders of the Commission.—There are three per- 
tinent Orders of the Federal Power Commission: 


1. Order of January 30, 1958 (Tr. 5840). The Order 
’ issued the license to the Power Authority for the Niagara 
power project. The Power Authority’s Exhibit J to its 
application proposed location of the pumped-storage reser- 
voir in part on petitioner’s land. The Commission’s Order, 
however, did not approve Exhibit J but left the location 
of the reservoir open except that it was to cover about 2800 
acres and be in the Town of Lewiston. By its Order the 
Commission required that revised Exhibit J drawings be 
filed not later than July 1, 1958 for Commission approval. 


2. Order of March 21, 1958 (Tr. 5879). This Order was 
issued following petitioner’s application for rehearing and 
modification of the January 30 Order ‘‘to exclude the lands 
of the Tuscarora Indian Nation from its scope’’. The 
Order denied the application. Absence of such an affirma- 
tive exclusionary provision was the objection to the Janu- 
ary 30 Order stated by petitioner in its application. 


In its ‘‘grounds’’ in support of its objection petitioner 
stated that the Commission had no authority to grant a 
license covering Indian lands belonging to the petitioner 
‘‘without specific consent of Congress’’,—that it was ag- 
grieved ‘‘by the mere fact that its property may be in- 
cluded in the Niagara Project’’, and that the requirements 
of § 4(e) of the Act as to findings with respect to Indian 
lands had not been satisfied. 


3. Order of May 5, 1958 (App. A, this Brief, pp. 1a-2a). 
By this Order the Commission approved revised Exhibit J 
filed by the Power Authority on May 1, 1958 providing for 
locating the reservoir in part on 1383.55 acres of peti- 
tioner’s land in the Town of Lewiston. This was somewhat 
more Tuscarora land than was shown in the proposed Ex- 
hibit J in the amended application and partly in a differ- 
ent location. It was by the May 5 Order that Indian lands 
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were first brought within the scope of the project as ap- 
proved by the Commission. 


In its May 5, 1958 Order the Commission stated— 


‘*(B) This Order shall become final 30 days from 
the date of its issuance unless application for rehear- 
ing shall be filed as provided in Section 313(a) of the 
Federal Power Act, and failure to file such an appli- 
cation shall constitute acceptance of this order.’’ 


Petitioner was notified of the May 5 Order (App. B, this 
Brief, pp. 2a-7a) but did not file any application for re- 
hearing on it (App. C, this Brief, pp. 7a-8a). Petitioner 
has not petitioned for review of that Order by this Court. 
Petition to this Court to review and set aside the January 
30 Order was filed by petitioner on May 16, 1958 shortly 
before expiration of the 60-day period. This was after 
issuance of the May 5 Order. 


The Litigation in the Second Circwt—There is a melange 


of litigation surrounding the Niagara power project. For 
the proper disposition of this case by this Court a portion 
of this peripheral litigation needs to be sorted out of the 
medley and brought to the attention of this Court.* 


On April 18, 1958, a month prior to the institution of 
this review proceeding, petitioner instituted a declaratory 
judgment and injunction proceeding against the Power 
Authority and John W. Johnson, Superintendent of Public 


* An earlier phase of litigation involving the Niagara power project was 
before this Court in Power Authority of the State of New York v. Federal 
Power Commission, 101 U.S. App. D.C. 132, 247 F. 2d 538 (CA. Dist. Col, 
1957) holding that the Commission was not precluded from issuing a license 
to the Power Authority by reason of the purported Senate reservation to 
the treaty between the United States and Canada concerning use of the 
Niagara River waters. 

Following this decision Congress on August 21, 1957 enacted Public Law. 
85-159 (71 Stat. 401) directing the Commission to issue a license to the 
Power Authority. Thereafter on petition for certiorari the Supreme Court 
vacated the judgment of this Court as moot. American Public Power Assn. 
v. Power Authority of the State of New York, 335 U.S. 64 (1957). 
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Works of the State of New York, in the United States 
District Court for the Southern District of New York, 
later (161 F. Supp. 702) transferred to the Western Dis- 
trict. Tuscarora Nation of Indians v. Power Authority of 
the State of New York, Civil Case No. 7844 (D.C. W.D. 
N.Y-). 


This action was brought (1) permanently to enjoin re- 
spondents from ‘‘taking any actions’’ to acquire by appro- 
priation (a method of exercising the right of eminent do- 
main under the laws of New York) lands belonging to 
petitioner, or from entering upon such lands; (2) for a 
declaratory judgment that the Power Authority has no 
right, authority or power to acquire ‘‘by appropriation or 
otherwise’’ any lands belonging to petitioner; and (3) for 
an order setting aside and vacating all descriptions, maps, 
notices and other instruments ‘‘in connection with the pur- 
ported appropriation’’ of petitioner’s land. 


Prior to the commencement of the action, the State of 
New York, acting through its Superintendent of Public 
Works and on behalf of the Power Authority, had filed with 
the Clerk of Niagara County, who is also the Clerk of the 
Supreme Court and the County Court of that county, a 
map and description of the property. The State did so 
for the purpose of exercising the power of eminent domain 
granted to the Authority as a licensee of the Federal Power 
Commission by §21 of the Federal Power Act (16 U.S.C. 
814) and in conformity with §1007, subd. 10, of the New 
York Public Authorities Law and §30 of the New York 
Highway Law. 


These steps to acquire the land by exercise of the right 
of eminent domain were taken to provide the site for the 
pumped-storage reservoir, relocated transmission lines, and 
relocated highways, and to make possible the diversion of 
creeks partly on the land in question,—all necessary parts 
of this $700,000,000 project. 
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On June 24, 1958 the District Court dismissed peti- 
tioner’s complaint. On appeal the United States Court of 
Appeals for the Second Circuit held that the Power Au- 
thority had the right to condemn petitioner’s land through ~ 
exercise of the United States power of eminent domain 
under §21 of the Federal Power Act. The Court reversed 
the dismissal of the complaint and entered a declaratory 
judgment to that effect. Tuscarora Nation of Indians v. 
Power Authority of the State of New York, et al., No. 394, 
decided July 24, 1958, rehearing denied August 26, 1958. 
The opinions of the Court are set forth in Appendix D to 
this Brief, pages 9a-29a. The Court also correspondingly 
held that the Power Authority had no right to acquire 
the land through New York State ‘appropriation’’ pro- 
cedures and vacated and annulled those proceedings. The 
District Court was requested to expedite any condemna- 
tion proceeding instituted in that Court by the Power 
Authority under §21 of the Federal Power Act. 


Petitioner thus had decided in a forum of its own choos- 
ing and in a proceeding instituted prior to the review 
proceeding it has brought in this Court, the question as to 
the right of the Power Authority to condemn petitioner’s 
land. 


Following denial of its petition for rehearing petitioner 
applied to Mr. Justice Harlan of the United States Su- 
preme Court for a stay of the mandate of the Court of 
Appeals. On September 8, 1958, the stay of mandate was 
denied. The Justice, however, stayed the execution and 
enforcement of the judgment of the District Court entered 
pursuant thereto, pending filing of, and action on, peti- 
tion for writ of certiorari in the Supreme Court, except 
to the extent that the District Court judgment bears on 
the right to acquire in condemnation proceedings Tus- 
carora’s land for constructing power lines around the res- 
ervoir site. The Order of Mr. Justice Harlan was accom- 
panied by an Opinion. Both are set forth in Appendix E 
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to this Brief, pages 29a-34a. In the Opinion Justice Harlan 
stated— 


‘‘Tuscarora concedes, as I think it must, that the 
validity of the Power Authority’s federal license is a 
matter lying exclusively within the jurisdiction of the 
Court of Appeals for the District of Columbia Circuit. 
16 U.S.C. §8251(b) ; ef. City of Tacoma v. Taxpayers of 
Tacoma, 357 U.S. 320, 334-337. That being so it is 
difficult for me to believe it likely that this Court would 
grant certiorari to review the judgment of the Court 
of Appeals for the Second Circuit, since the Power 
Authority’s right to acquire Tuscarora’s lands by con- 
demnation would ultimately seem to depend upon its 
federal license which is presently in force and whose 
validity is subject to review only by the Court of Ap- 
peals for the District of Columbia Circuit. See §§ 3(2), 
4(e), and 21 of the Federal Power Act, 16 U.S.C. 
$$ 796(2), 797(e), 814. Nevertheless in the time at my 
disposal I have not been able to satisfy myself com- 
pletely that in this unusual situation four members of 
the Court would not be persuaded to grant certiorari, 
or that the Court, were certiorari to be denied, would 
not consider that Tuscarora was nevertheless entitled 
to some form of interim relief for the protection of 
the lands in question pending the outcome of the pro- 
ceedings touching the validity of the Power Authority’s 
federal license. I am particularly constrained not to 
reach such conclusions at this stage of the matter be- 
cause of a number of factors which seems to me to 
point to a solution of this application that is fair to 
both sides.’’ 


Petition for certiorari to review the decision of the United 
States Court of Appeals for the Second Circuit was filed 
in the Supreme Court by the Tuscarora Indian Nation on 
September 19, 1958 and is pending at the time this Brief 
is filed.* 

* Also pending in the United States Supreme Court at the time this Brief 
ia filed is the appeal of the State of New York (John W. Johnson, Super- 
intendent of Public Works) from a portion of the decision of the United 


States Court of Appeals for the Second Circuit. This appeal raises the 
question whether that Court is correct in its view that the licensee may not 
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The Commission in its Order of March 21, 1958 denying 
petitioner’s application for rehearing and modification of 
its January 30 Order, stated— 


‘‘In its application for rehearing Intervener con- 
tends that the Licensee lacks power to acquire Inter- 
vener’s lands and that the Commission does not have 
power to authorize the Licensee to use them. How- 
ever, Intervener also points out that the law on this 
question is unsettled in the light of Section 21 of the 
Federal Power Act. 


‘“‘Tt is not unusual for a land owner to refuse to 
part with land which is necessary for some public pur- 
pose, a matter which Congress was aware of when 
it enacted Section 21 of the Act. The question of 
whether the Licensee is empowered to acquire Inter- 
vener’s land in eminent domain proceedings is, in our 
view, a question to be resolved by a court of com- 
petent jurisdiction. In any event, we are of the view 
that we are not required to render an advisory opin- 
ion on that question.”’ 


In its petition for certiorari to the Supreme Court (p. 
16) petitioner sets out that this Court must determine 
whether the Commission is correct in its view— 


that a license proceeding is not the proper place to 
test the issues as to whether the Power Authority is 
authorized to acquire Indian tribal land and whether 
the Commission properly can issue a license covering 
such land. 


Also, in its petition for certiorari petitioner suggests 
(pp. 14-15) that the Supreme Court grant certiorari, vacate 
the judgment of United States Court of Appeals for the 


acquire title by eminent domain through appropriation procedures under New 
York State laws, and whether New York State is barred by 25 U.S.C. §§177 
and 233 from exercising its power of eminent domain with respect to Indian 
reservation lands in the State. 

These questions would appear to be moot since the Power Authority is 
presently proceeding to exercise solely United States power of eminent domain 
by condemnation proceedings under § 21 of the Federal Power Act. See 
this Brief, p. 8 





8 


Second Circuit, and remand that case to the District Court 
for the Western District of New York with instructions to 
hold all proceedings in abeyance until the final resolution 
of the license review proceeding in this Court. 


In the meantime the Power Authority, pursuant to and 
immediately after the decision of the United States Court 
of Appeals for the Second Circuit, instituted on July 29, 
1958 condemnation proceedings in the United States Dis- 
trict Court for the Western District of New York, in 
Power Authority of the State of New York v. 1383.55 
Acres of Land in the Town of Lewiston, etc., civil action 
No. 7934. On September 15 that Court entered an order 
holding that the Court had jurisdiction to decide the con- 
troversy, that the United States was not a necessary party, 
that Power Authority’s motion for summary judgment of 
condemnation was denied ‘‘in the present status of the 
case’’, and that the Court had inherent and statutory power 
to grant, and did grant, the Power Authority immediate 


possession of the part of petitioner’s land required for 
constructing power lines around the proposed reservoir, 
conditioned on a $200,000 deposit for just compensation and 
damages. Construction of such lines has been begun by 
the Power Authority. 


SUMMARY OF ARGUMENT 


Petitioner, the Tuscarora Indian Nation, is barred from 
litigating in this Court the question of whether the Power 
Authority has the right to acquire petitioner’s land for 
a pumped-storage reservoir to be constructed as a part 
of the Niagara Power Project. Petitioner has already 
litigated that question unsuccessfully (petition for cer- 
tiorari pending) in an action brought by it in the United 
States District Court for the Southern District of New 
York and transferred to the Western District. In that ac- 
tion petitioner sought a declaratory judgment as to its 
rights and status. On appeal to the United States Court of 
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Appeals for the Second Circuit that Court held that the 
Power Authority had the right under the licence issued 
it by the Federal Power Commission to condemn peti- 
tioner’s land through the exercise of the United States 
power of eminent domain in accordance with the pro- 
cedures set forth in § 21 of the Federal Power Act. 


The proceeding in the Second Circuit was brought in the 
District Court prior to the time that petitioner instituted 
its proceeding in this Court to review the validity of the 
Commission’s Order. The District Court judgment had 
been entered prior to the time that this Court acquired 
(under § 313(b) of the Act by the filing of the Commission’s 
transcript) exclusive jurisdiction to affirm, set aside, or 
modify the Commission’s Order. Filing of the transcript 
did not vacate the District Court judgment or oust the 
Court of Appeals of the Second Circuit of its jurisdiction 
over the appeal. Petitioner may not go shopping among 
various Courts for a favorable decision. 


Petitioner also asks this Court to hold the license invalid 
in that the Commission had no authority (1) to issue a 
license covering Indian land, nor (2) in any event to do so 
without making certain findings required by § 4(e) of the 
Act in case lands of a ‘‘reservation’’ are brought within 
a project. 


As to the first point, petitioner pulls out from the 
general concept of Federal guardianship over Indians an 
alleged principle that the Power Commission, even though 
an arm of Congress and the representative of the Federal 
Government in this instance, may not include Indian lands 
in a project unless Congress has specifically given its 
consent with respect to the particular lands. Statutes 
designed to prevent the exploitation of Indians by strangers 
are not applicable to the United States itself as guardian. 


In enacting the Federal Power Act Congress had in mind 
the problem of Indian reservations and laid down re- 
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quirements as to findings where lands owned by the United 
States and under the supervision of a Secretary of a De- 
partment had been reserved for Indians and were to be 
included in a power project. The Commission has not 
violated these requirements for petitioner’s land was ac- 
quired by purchase, the United States has not owned and 
has at no time had any interest in it, and the land does 
not, within the meaning of that Act, constitute a ‘‘reser- 
vation’’ under the jurisdiction of a Federal department. 


Even assuming petitioner may relitigate in this Court 
the above questions as to validity of the license issued by 
the Commission, petitioner was not aggrieved by the 
January 30, 1958 Order. Actually that Order of the Com- 
mission did not approve the inclusion of Indian lands in 
the license, but left the question open to later determination. 


Petitioner was not aggrieved within the statutory sense 
by the mere fact that the Commission might by a later 
order bring Indian lands within the license. Indeed, peti- 


tioner’s stated objection in its petition for rehearing be- 
fore the Commission was not that the Commission included 
Indian lands in the January 30 Order issuing the license 
but that it failed affirmatively in that Order to insert a 
license condition excluding Indian lands from the project. 
Petitioner had no right to such a license condition. It is 
not a mandatory license condition under either the Federal 
Power Act or the special Act of August 21, 1957 in which 
Congress directed the Commission to issue the license to 
the Power Authority. The inclusion of license conditions 
other than those that are made mandatory by those Acts, 
is purely a matter of sound discretion of the Commission. 


Later by its May 5, 1958 Order the Commission did 
approve inclusion of part of petitioner’s land in the license. 
Petitioner was given notice and afforded opportunity to 
file a petition for rehearing within 30 days as provided in 
§ 313(a) of the Act. Petitioner did not avail itself of this 
opportunity and, as the Commission stated in its May 5 
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Order, such failure ‘‘shall constitute acceptance of this 
Order’’. Petitioner, therefore, has not sought, and may not 
seek review in this Court of the Order by which it was 
actually aggrieved. 


ARGUMENT 


I. PETITIONER MAY NOT RELITIGATE IN THIS COURT THE 
QUESTION OF THE RIGHT OF THE POWER AUTHORITY TO 
CONDEMN PETITIONER'S LAND UNDER THE LICENSE 
ISSUED. 

In reviewing a Federal Power Commission Order issu- 
ing a license no objection may be considered by this Court 
‘“anless such objection shall have been urged before the 
Commission in the application for rehearing unless there 
is reasonable ground for the failure so to do’’. (§313(b)). 
Petitioner’s basic objection, made in its application for re- 
hearing on, and modification of, the January 30 Order, 
is that the Commission failed ‘‘to exclude the lands of 
the Tuscarora Indians’’ from the scope of the license is- 
sued by that Order (Tr. 5867). Petitioner in its applica- 
tion for rehearing and modification before the Commission 
stated that it— 


‘‘netitions (a) for a rehearing of the commission’s 
order of January 30, 1958, in the above-captioned pro- 
ceeding granting a license to the Power Authority of 
the State of New York, and (b) for a modification of 
said order to exclude the lands of the Tuscarora In- 
dian Nation from its scope.”’ 


The Commission, in its Order denying the application for 
rehearing, refused to modify its January 30 Order so as 
to attach such a condition to the license (Tr. 5879). 


Nevertheless, in its petition for review by this Court 
petitioner states that it intends to rely on the point that— 


‘‘The Power Authority of the State of New York 
lacks power to acquire lands belonging to petitioner 
without specific permission from Congress, which per- 
mission has not been requested or granted and which 
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cannot be secured through an order of the Commis- 
sion.”’ 


The objection made in the application for rehearing and 
modification was not that the Power Authority lacked 
power to condemn under the license. That question is not 
for the Commission to determine and was raised by peti- 
tioner in the collateral litigation. The objection made in 
the application was that the Commission failed affirma- 
tively to exclude petitioner’s land from the project. Fur- 
ther, the point is res judicata. 


Although created by the State of New York the Power 
Authority is a licensee of the United States for carrying 
out a United States power project. As stated by the United 
States Court of Appeals for the Second Circuit, the licensee 
becomes vested with the United States power of eminent 
domain and exercises this power as ‘‘an agency of the 
sovereign’’, the United States. 


The right of the Power Authority to acquire petitioner’s 
land by condemnation pursuant to the license issued was 
decided in the Power Authority’s favor by the Court of Ap- 
peals for the Second Circuit in Tuscarora Nation of In- 
dians v. Power Authority of the State of New York, No. 
394, July 24, 1958 (App. D, this Brief). That question 
is res judicata by virtue of that Court’s decision, unless 
the petition for certiorari pending in the United States 
Supreme Court is granted.* Petitioner may not relitigate 
the question in this Court. It has already litigated it in 
a forum of its own choice. It is important to emphasize 
that the question decided by the Court of Appeals for the 
Second Circuit is not before this Court in the present li- 


* The question is also raised by petitioner in its answer in the condem- 
nation action brought by Power Authority (pursuant to the Second Circuit 
decision) in the United States District Court for the Western District of New 
York. Power Authority of State of New York v. 1383.55 Aores of Land in the 
Town of Lewiston, ctc., Civil] Action No. 7934. 
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cense review proceeding, although petitioner repeatedly 
weaves the question into its argument here. 


At the time petitioner instituted its proceeding in the 
District Court, the license was outstanding and in full force 
and effect. Review proceedings had not been begun in this 
Court nor were they begun until a month later. Under the 
Federal Power Act, as in force at that time, this Court 
did not acquire ‘‘exclusive jurisdiction to affirm, modify, or 
set aside’? the Commission’s Order of January 30 until 
the transcript of the proceedings before the Commission 
was filed with this Court. Act § 313(b). That occurred 
on June 25, 1958 after the District Court had handed down 
its decision. 

Moreover, on August 28, 1958 the Act was amended as 
follows (Pub. Law 85-791, § 16(b)): 


‘¢(b) The second and third sentences of subsection 
(b) of section 313 of the Federal Power Act, as 
amended (49 Stat. 860) are amended to read as fol- 
lows: ‘A copy of such petition shall forthwith be trans- 
mitted by the clerk of the court to any member of the 
Commission and thereupon the Commission shall file 
with the court the record upon which the order com- 
plained of was entered, as provided in section 2112 
of title 28, United States Code. Upon the filin of 
such petition such court shall have jurisdiction, which 
upon the filing of the record with it shall be exclusive, 
to affirm, modify, or set aside such order in whole or 


in part’.’’ 


The amendment makes it clear that prior thereto this 
Court did not acquire jurisdiction, exclusive or otherwise, 
to determine the validity or scope of the Order until the 
transcript was filed. Subsequent to the new Act this Court 
obtains jurisdiction upon the filing of the petition for re- 
view but still does not obtain exclusive jurisdiction until 
the filing of the transcript. Thus there is not presented the 
situation of the Court of Appeals for the Second Circuit’s 
having deciding a matter within the exclusive jurisdiction 





14 


of this Court. The mere filing of the transcript should not 
be held to vacate the prior judgment of the District Court 
and oust the jurisdiction of the Court of Appeals for the 
Second Circuit. 


Neither is Tacoma v. Taxpayers of Tacoma, 357 U.S. 320 
(1958) applicable. The facts there are the reverse of those 
here. There the decision of the Court of Appeals having 
exclusive jurisdiction to review the Commission order be- 
came res judicata prior to the collateral proceeding. The 
Supreme Court was careful to point out that exclusive jur- 
isdiction of ‘‘all objections to the order, to the license it 
directs to be issued, and to the legal competence of the 
licensee to execute its terms”’ arises ‘“‘upon judicial review 
of the Commission’s Order’’, not before. 


Farther, it should be emphasized that at no time after 
review proceedings were instituted in this Court has peti- 
tioner sought from this Court any stay of the full force 
and effect of the Commission’s Order pendente lite. The 
Order has been in effect throughout the Second Circuit 
proceedings. 


Under these circumstances petitioner may not before this 
Court litigate any question of validity of the license any 
more than it may relitigate the question of the power of 
the Power Authority to condemn petitioner’s land under 
the license. 


The question of the power of the Power Authority under 
the license to condemn petitioner’s land is not properly be- 
fore this Court. The Commission refused to decide it or 
render an advisory opinion on it. It was not the ‘‘ob- 
jection”’ made in the application for rehearing and modifi- 
cation. On the other hand the Court of Appeals for the 
Second Circuit did decide the question on petitioner’s own 
demand in a proceeding brought by it, and (subject to 
certiorari) that issue is res judicata between petitioner 
and the Power Authority. 
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Il. PETITIONER IS NOT AGGRIEVED BY THE JANUARY 30, 1958 
ORDER OF THE COMMISSION. 

Section 313 of the Act lays down two limitations that 
are prerequisites to obtaining review by this Court of an 
Order of the Commission. The petitioner must be ag- 
grieved by the order sought to be reviewed and he must 
have applied to the Commission for a rehearing on that 
order. Both limitations must be met. 


Petitioner was not injured or aggrieved by the January 
30 Order. Under Commission regulations (18 C.F.R. § 4.41) 
a project application is required to be accompanied by an 
Exhibit J showing the location of principal structures, such 
as a reservoir. Exhibit J of the amended application of 
July 26, 1957, proposed use of about 1,000 acres of Indian 
land for part of the reservoir (Tr. 4080, Exh. 33). The 
Commission’s January 30, 1958 Order, while it approved a 
reservoir of approximately 2,800 acres to be located in the 
Town of Lewiston, did not approved Exhibit J. To the 
contrary, the Order directed that revised Exhibit J draw- 
ings should be filed for Commission approval not later than 
July 1, 1958. The January 30 Order thus did not specify 
or approve Indian or other land for the reservoir, but left 
open the question of the particular land to be used for it. 
The Commission thereby gave notice to petitioner that the 
lands to be used for the reservoir would be considered on 
receipt of a revised Exhibit J to be filed later. In its appli- 
cation for rehearing and modification petitioner did not 
object to any license condition incorporated in the January 
30 Order, but only to the failure of the Commission to add a 
condition affirmatively excluding Indian land from the 
project. Petitioner sought to have the Commission decide 
the Indian land issue at once rather than leave it for deci- 
sion in connection with revised Exhibit J. Further, in its 
Order of March 31, 1958, denying the application for rehear- 
ing and modification, while the Commission recognized that 
the ‘‘best location’’ for the reservoir would require ap- 
proximately 1,000 acres of Indian land, it did not then 
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approve Exhibit J or any particular lands, Indian or other- 
wise, for the location of the reservoir. 


Revised Exhibit J was filed by the Power Authority May 
1, 1958. Among other matters, it specified use of 1383.55 
acres of Indian land for part of the reservoir. On May 5, 
1958 the Commission issued its Order (App. A, this Brief) 
approving revised Exhibit J as part of the license and 
stated— 


‘*(B) This order shall become final 30 days from 
the date of its issuance unless application for rehearing 
shall be filed as provided in Section 313(a) of the Fed- 
eral Power Act, and failure to file such an application 
shall constitute acceptance of this order.’’ [emphasis 
supplied] 


Notice of the May 5 Order was sent petitioner (App. B, 
this Brief). Petitioner did not file an application for re- 
hearing or ‘‘any answer, petition, or objection’’ to the 
May 5 Order (App. C, this Brief, pp. la-2a). Its failure 
constituted ‘‘acceptance’’ of the May 5 Order. 


Subsequently on May 18 petitioner filed its petition in 
this Court to review the January 30 Order. Petitioner 
has not filed any petition with this Court to review the 
May 5 Order, nor could it do so since it failed, in con- 
formity to §313(a) of the Act and the terms of paragraph 
(B) of the Order itself, to file an application for rehearing 
on the May 5 Order. 


Petitioner has petitioned for review of the January 30 
Order by which petitioner was not aggrieved since that 
Order left open to subsequent Commission action the ap- 
proval of the land to be used for the reservoir. Petitioner 
has not petitioned for review of the May 5 Order which 
did approve the use of petitioner’s lands for part of the 
reservoir. 
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In its application for rehearing and modification (Tr. 
5868) petitioner asserted, first, that the license issued by 
the Order of January 30 covered petitioner’s land, which 
is not the fact; second, that it was aggrieved ““by the mere 
fact that its property may be included in the Niagara Proj- 
ert’’; third, that it was aggrieved because the Order ‘‘may 
be construed as giving Federal consent to the acquisition 
of petitioner’s land’’; and fourth, that the scope of § 21 of 
the Federal Power Act is ‘‘unsettled’’. Actually, petitioner 
was seeking some sort of advisory opinion that would give 
it aid and comfort if later it should have to support in a 
judicial proceeding its claimed right to have its land ex- 
cluded from the project. Possibility of adverse adminis- 
trative action in the future is not a legal grievance. The 
mere issuance of a license by an Order that did not inclade 
petitioner’s land in the project, was no injury to petitioner. 
At most the January 30 Order merely gave notice that the 
issue of inclusion or exclusion had not yet been decided by 
the Commission. 


IIL THE COMMISSION HAD FULL DISCRETION AS TO WHETHER 
TO INSERT IN THE LICENSE A CONDITION EXCLUDING 
PETITIONER’S LAND FROM THE PROJECT. 

As pointed out above (this Brief, p. 11), the objection 
made by petitioner in its application to the Commission 
for rehearing and modification of the January 30, 1958 
Order was that the Order should be modified ‘‘to exclude 
the lands of the Tuscarora Indian Nation from its scope’’. 
In fact the January 30 Order did not include petitioner’s 
land. Petitioner’s demand was that the Commission af- 
firmatively exclude that land instanter and not leave the 
question open for later decision. Petitioner does not com- 
plain of any conditions imposed in the hcense but only of 
the failure to include a condition that petitioner’s land be 
excluded. 


The Commission has full discretion as to the inclusion 
of conditions other than the mandatory conditions speci- 
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fied in the Federal Power Act and the Act of August 21, 
1957 directing the Commission to issue the license to the 
Power Authority. The Federal Power Act (§10) pro- 
vides that all licenses ‘‘shall be on the following condi- 
tions’? and then, after specifying certain mandatory con- 
ditions, states— 


‘*(¢) Such other conditions not inconsistent with 
the provisions of this Act as the Commission may re- 
quire.’’ 


There was no error of law in the Commission’s refusal to 
modify its January 30 Order by inserting the requested 
condition in the license. Whether or not such a condition 
is to be inserted is essentially an administrative function. 
Act §$10(g); Federal Power Commission v. Idaho Power 
Co., 344 U.S. 17 (1952) ; Chapman v. Federal Power Com- 
mission, 345 U.S. 153, 171 (1953); Namekagon Hydro Co. 
v. Federal Power Commission, 216 F. 2d 509 (C.A. 7, 1958). 
For this reason alone the petition should be dismissed. 


Iv. THE FEDERAL POWER COMMISSION HAS AUTHORITY TO 
ISSUE A LICENSE FOR A PROJECT LOCATING A RESERVOIR 
IN PART ON PETITIONER’S LAND. 

Petitioner argues that the Commission possesses no 
authority to license the use of Indian lands for reservoir 
purposes (Petitioner’s typewritten Brief, pp. 9, 12). As 
pointed out above, the Commission, in the January 30, 
1958 Order, did not provide for locating the pumped-storage 
reservoir on Indian or any other particular land. As- 
suming arguendo, however, that this Court may in this 
review proceeding decide the question of the Commission’s 
authority to license a project that will use some of peti- 
tioner’s land, it is clear that the Commission has not ex- 
ceeded its statutory authority. 


Petitioner’s basic argument is that Indian land may 
be alienated or appropriated only with the express consent 
of Congress and that in issuing licenses the Commission 
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is ‘‘duty bound to respect the paramount authority of the 
United States over Indian lands in the State of New York’’. 


Petitioner treats the situation as though it were one 
involving a State of New York project and the acquisi- 
tion of Indian land by the State for State purposes. To 
the contrary, what we have here is a Federal project for 
which the Congress specifically directed that an arm of 
Congress, the Commission, issue a license to the Power 
Authority to construct, operate and maintain the project 
as the agent of the Federal Government. 


A. In Licensing the Niagara Power Project the Commission Is 
Bound Only by the Conditions Imposed by the 1957 Act 
and the Federal Power Act. 


Congress in the Act of August 21, 1957 not only author- 
ized the Commission to issue, but also directed that the 
Commission issue, a license to the Power Authority for 
the Niagara power project. 74 Stat. 401. At the same 
time, Congress directed that the licensing conditions should 
include certain conditions (not here relevant) specified in 
the 1957 Act ‘‘in addition to those deemed necessary and 
required under the terms of the Federal Power Act.’’ 74 
Stat. 401. Neither the 1957 Act nor the Federal Power 
Act requires as a licensing condition that petitioner’s lands 
be excluded from the project. Nor did Congress provide 
for any conditions other than those specified in the 1957 
Act and the Federal Power Act. 


The Commission is an agency of the United States Gov- 
ernment, not a private person. It acts for the United States 
within the limitations imposed by Congress. Whatever 
duties the United States may have as guardian with respect 
to Indians as wards of the United States, Congress may 
determine for itself in its legislation. Congress is not 
bound, in the exercise of its commerce powers through 
the Commission as its delegate, to prohibit the inclusion 
of Indian lands in a power project, and Congress has 
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not done so. No question is raised by petitioner of any 
constitutional limitation upon Congress. 


Congress, on the other hand, did not ignore the ques- 
tion of Indian lands within a power project. It speci- 
fically provided that a license may be issued for a proj- 
ect within ‘‘tribal lands embraced within Indian reser- 
vations,’’ but only after certain findings by the Com- 
mission; and further that the license shall be subject to 
and contain conditions deemed necessary by the Secre- 
tary of the Department under whose supervision any such 
reservation falls. Act §§4(e) and 3(2). If the Commis- 
sion observes these limitations, where applicable, it has 
done all that Congress as guardian of Indians requires in 
connection with Commission approval of a power project. 
As shown later (pp. 23-26, this Brief) petitioner’s lands 
are not a reservation within the meaning of §§ 4(e) and 
3(2). 


Petitioner is not entitled to license conditions other 


than those required by Congress for the Niagara power 
project. Neither is it the duty of the courts to direct 
Congress as to how it shall carry out its constitutional 
powers and duties with respect to Indians, nor to impose 
license conditions not provided by Congress. 


Petitioner rests its assertion of the lack of authority 
to bring Indian land within a power project primarily on 
25 U.S.C. §§ 177 and 233 and a dictum by the Supreme 
Court in Elk v. Wilkins, 112 U.S. 94 (1884). 


Petitioner suggests that the general wardship which 
the Government exercises over Indians for the purpose of . 
keeping them from being exploited, particularly $177 of 
title 25 U.S.C. which forbids purchase of Indian land 
except under the auspices of the Federal Government, 
bars the taking of petitioner’s land by the Commission 
as an agency of the sovereign. 
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Wardship statates were not enacted to protect Indians 
from the Government itself, but rather to protect them 
from strangers. The provisions of 25 U.S.C. §§ 177 and 
233 apply to private transactions, not the Commission. 
Neither section supersedes the Federal Power Act, much 
less the special Act of August 21, 1957. In this case peti- 
tioner’s land is being taken for a Federal purpose by a 
duly delegated agent of the Government pursuant to Fed- 
eral statutes permitting it. 


Section 177 has never been held to apply to the exer- 
cise of eminent domain over Indian land in New York 
by the Federal Government or for that matter by the 
New York State government. Indeed, the section has 
never been held to apply to the purchase of Indian land 
by New York State even in its proprietary, as distinguished 
from its sovereign, capacity. 


The dictum in Elk v. Wilkins is to the effect that gen- 
eral statutes do not apply to Indians unless so expressed 


as clearly to manifest an intention to include Indians. The 
Elk case merely held that Indians were not included in 
‘all persons born or naturalized in the United States’’ 
as provided in the Fourteenth Amendment and that there- 
fore they had no right to vote. The following cases hold 
that general Acts of Congress do apply to Indians or Indian 
lands: Five Civilized Tribes v. Commissioner, 295 U.S. 418 
(1935) ; Oklahoma Tag Commission v. United States, 319 
U.S. 598 (1943); Barker v. Harvey, 181 U.S. 481 (1901) ; 
and United States v. Seaton, 248 F. 2d 154 (C.A. Dist. Col, 
1957) cert. den. 355 U.S. 953. 
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B. The Act Does Not Require the Commission to Implement Is 
Order With Findings Respecting Petitioner’s Land. 


Congress provided in §4(e) of the Act for issuance of 
licenses for projects (1) along waters over which it has 
jurisdiction under the Commerce Clause, and (2) upon 
‘*public lands and reservations of the United States’’ (em- 
phasis supplied). In connection with reservations, the Act 
(§4(e)) requires the Commission to make ¢ertain findings 
if the license is ‘‘within any reservation’’ and also to sub- 
ject the license to conditions deemed necessary by the Sec- 
retary of the Department under whose supervision such 
reservation falls. 


Even if, assuming arguendo, findings were required, the 
Commission would not have been under a duty to make 
them in connection with the January 30 Order. That duty 
would arise only when Indian lands were approved as a 
location for the reservoir, that is, in connection with the 
May 5 Order. Petitioner has not sought review of that 


Order. 


As one of the ‘‘grounds”’ in support of its objection that 
the January 30 Order should affirmatively exclude peti- 
tioner’s land, petitioner urged that the requirements of 
§ 4(e) had not been satisfied. The Court of Appeals for 
the Second Circuit gave consideration to § 4(e) (App. 
this Brief, p. 17a) but nevertheless concluded that the 
Power Authority had the right under the license to con- 
demn petitioner’s land. 


If this matter of necessity for §4(e) findings is to be 
decided by this Court in this review proceeding and peti- 
tioner is not barred by the decision of the Court of Appeals 
for the Second Circuit, then the question is whether peti- 
tioner’s land is a ‘‘reservation’’ within the meaning of 
the Act. 


The Act, in dealing with public lands and reservations, 
is concerned only with lands owned by the United States. 
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Thus § 3(1) defines public lands as ‘‘lands and interest in 
lands owned by the United States’’. The Act then pro- 
ceeds (§ 3(2)) to define ‘‘reservations”’ as ‘‘.. . tribal lands 
embraced within Indian reservations ... and other lands 
and interests in lands owned by the United States and 
withdrawn, reserved, or withheld from private appropria- 
tion and disposal under the public land laws .. .”’ 


The Commission’s regulations (18 C.F.R. §4.40(g), as 
amended) require that the project application set forth 
‘‘The lands and reservations of the United States which 
will be affected by the proposed project’’, and the re- 
quired Exhibit J (18 C.F.R. § 4.41, Exh. J, (3), as amended) 
is to show ‘‘reservations of the United States’’. 


Petitioner’s lands are not lands owned by the United 
States, i.e, public lands that have been withdrawn from 
entry and reserved, and allotted or ceded to petitioner. 
Petitioner’s land was purchased from the Holland Land 
Company. As the Court of Appeals for the Second Cir- 
cuit said in Tuscarora Nation of Indians v. Power Author- 
ity of the State of New York (App. this Brief, pp. 1la- 
12a)— 


«# © © The third and largest tract, and the only 
tract involved in this litigation, consists of 4329 acres. 
This third tract was acquired in 1804 (title finally 
taken in 1809) for the Tuscarora through the good 
offices of the Secretary of War of the United States. 
The Tuscarora purchased the fee to this tract from 
the Holland Land Company out of the proceeds re- 
ceived from the sale of their North Carolina prop- 
erties. Since that time the Tuscarora have lived 
on these tracts as a tax-exempt Indian Reservation de- 
spite the fact that the third tract was uired by 
purchase and not as a grant from the United States.’’ * 


* Actually while the Indians have held fee title since 1809, they did not 
obtain tax exemption until 1821, when it was legislated by the State as a 
matter of grace. Laws N.Y. 1821, Ch. 146, 
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In due course the Commission referred the Power Author- 
ity’s project application to the Secretary of the Interior 
(Tr. 5497, 5520, 5607). A reply was received (Tr. 5691, 
5706-9). 


The Commission held in its Order of March 21, 1957, 
denying petitioner’s application for rehearing and modifi- 
cation— 


‘‘Lastly, Intervener contends that the Commission 
did not make a finding required by Section 4(e) of the 
Act relating to ‘reservations’ as defined in the Act. 
The status of Intervener’s lands were discussed in a 
letter from an Assistant Secretary of the Interior to 
Intervener under date of November 1, 1957. The letter 
states that: ‘As your reservation ‘lands are under 
State jurisdiction, this Department i is not in a position 
to present your case for you.’ Since Intervener’s lands 
are not within an Indian reservation under supervision 
of the Secretary of the Interior they are not part of a 
‘reservation’ referred to in Section 4 (e) as defined in 
Section 3(2) of the Act and the finding suggested by 
intervener is not required.’’® 


The land is not land of the United States reserved for 
the use of, or ceded to, the Tuscaroras by the United 
States and under the supervision of the Secretary of In- 
terior. The land, therefore, is not Indian reservation land 
within the meaning of §§ 4(e) and 3(2) of the Act. See, 
Federal Power Commission v. Oregon, 349 U.S. 485, 443-45 
(1955) ; Stoux Tribe of Indians v. United States, 94 Ct. Cls. 
150, 170 (1941), aff’d 316 U.S. 317. 


* Petitioner argues that since the official communications between the Com- 
mission and the Secretary of the Interior were not placed in evidence in the 
record, they may not be considered. This Court may take judicial notice of 
such Governmental action. Labor Board v. Atkins and Co., 331 U.S. 398, 406, 
fn. 2 (1947); United States v. Penn Mfg. Co., 337 U.S. 198, 216 (1949); 
Colonial Airlines v. Janas, 202 F.2d 914, 918-919, fn. 1 (C.A. 2, 1953); 
United States v. Rice, 176 F. 2d 373, 374, fn. 3 (C.A. 3, 1949); Fletcher v. 
Jones, 70 U.S. App. D.C. 179, 105 F. 2d 58, 61 (C.A. Dist. Col., 1289), cert. 
denied 308 U.S. 555. 
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The legislative history of § 4(e) shows that Congress, in 
connection with the findings clause in §4(e), had well in 
mind the difference between tribal lands acquired from 
the United States or ceded to Indians by the United States, 
and lands acquired by Indians otherwise, as, for example, 
by purchase. When § 4(e) (then §4(d)) was first consid- 
ered by Congress in the original bill (H.R. 3184, 66th 
Cong.), the Senate adopted an amendment to the findings 
clause which would have added at the end thereof the 
following : 


«<* * * and in case of tribal lands embraced within 
and Indian reservation which said lands were ceded 
to the Indians by the United States by treaty, no li- 
censes shall be authorized except by and with the 
eeu of the council of the tribe.’? [Emphasis sup- 
plied. 


Even on the floor of the Senate, the amendment did not 
meet unanimous approval (59 Cong. Rec. 1564-1570). Thus, 


Senator Myers stated— 


‘If this amendment becomes a law, it would be in 
the power of a tribe of Indians, arbitrarily and with- 
out any reason whatever, to block a project for water- 
power development so that it could never be established 
at all. They would have an absolute power of veto. 
That is a right that is not given to an American citi- 
zen over his own land. The Indians do not own lands 
by treaty any more than an American citizen owns his 
land when he has a fee-simple title to it. A man who 
owns a farm in fee simple has an absolute title to it, 
but it may be taken away from him by the courts by 
the process of condemnation for public use. Indians 
who hold land by treaty do not hold it by any more 
sacred right or any more absolute title than does an 
American citizen who owns his land in fee simple.’’ 


In conference, Senator Myers’ view prevailed and the 
Senate amendment was rejected. The managers on the 
part of the House in their conference report (H. Rept. No. 
910, 66th Cong.) stated— 
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‘‘The conferees saw no reason why water-power use 
should be singled out from all other uses of Indian 
reservation land for special action of the council of 
the tribe.”’ 


It is thus clear that when Congress referred in the Act to 
‘‘tribal lands embraced within Indian reservations’’, Con- 
gress had in mind tribal lands derived from the United 
States and under the supervision of the Secretary of In- 
terior, not lands Indians owned through purchase in the 
same manner as any citizen of the United States. The 
Commission and the Secretary of the Interior were cor- 
rect in their administrative interpretation of the Act as 
not requiring findings in connection with a power project 
embracing Indian reservation lands that were not acquired 
from the United States and are not under its supervision. 


CONCLUSION 


The petition for review should be dismissed, or in the 
alternative the Order of the Commission affirmed. 


Respectfully submitted, 


Txomas F. Moors, Jk. 
10 Columbus Circle 
New York 19, New York 


Freperic P. Lee 
1200—18th Street, N. W., 
Washington 6, D. C. 


Attorneys for Power Authority 
of the State of New York 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Before Commissioners: J erome K. Kuykendall, Chairman; 
Frederick Stueck, William R. Connole and Arthur 
Kline, 


Project No. 2216 
In the Matter of 
Power Avrnonrry or THz Starz or New Yorr 
ORDER APPROVING PROJECT EXHIBIT 
(Issued May 9, 1958) 
On May 1, 1958, in compliance with Article 33 of its 
license for major Project No. 2216, Power Authority of the 


State of New York filed for Commission approval and in- 
clusion in the license the following described project exhibit - 


Exhibit J (FPC No. 2216-32) entitled “General Map— 
Niagara Power Project?’. 


The Exhibit J drawing is a general map of the entire 
project area, showing the location of the project works 
authorized by the license for Project No. 2216. 


The Commission finds: 


The above-described Exhibit J drawing conforms to the 
Commission’s rales and regulation’ and should be ap- 
proved as part of the license for the project. 


The Commission orders: 


(A) The above-described Exhibit J drawing is approved 
as part of the license for Project No. 2216. 


(B) This order shall become final 30 days from the date 
of its issuance unless application for rehearing shall be 
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filed as provided in Section 313 (a) of the Federal Power 
Act, and failure to file sueh am application shall constitute 
acceptance of this order. 


By the Commission. 
JoszerH H. Guremwe, 
Secretary. 


APPENDIX B 


Certified Copies of Letters of the Federal Power Commission 
of May 5, 1958 and June 30, 1958 
UNITED STATES OF AMERICA 
FEDERAL POWEE COMMISSION 


CEETIFICATION 


I hereby certify that the attached one page is a true 
copy of a letter dated May 5, 1948 to the Power Authority 
of the State of New York, in the matter of Power Author- 
ity of the State of New York, Project No. 2216 on file with 
this Commission. 

This 27th day of August, 1958. 


I hereby certify that 


Name Charles C. Bennington 
Title Records Officer 


whose signature appears above, is 
official custodian of the records of 
the Federal Power Commission to 
whick certification is made and was 
such official custodian at the time 
of executing the above certification. 


J. H. Gurams 
Secretary 
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Project No. 2216 
Power Authority of the State of New York 
Docketed May 5 1958 

CERTIFIED 


Power Authority of the State of New York 
The Coliseum Tower 

10 Columbus Circle 

New York 19, New York 


Attention: Robert Moses, Chairman 
Gentlemen: 


Enclosed is the order issued by the Commission today 
in the above-entitled matter which has been designated 
Instrument No. 2. 


Very truly yours, 


Joszerx H. Gurrpse 
Secretary 
Enclosure(s). 


Copy of order sent to all other persons or record. 
(See service list of January 30, 1958) 


ec: New York R. O. 
Licensed Projects Div. 
OGC 


MRH -mtb—5/5/58 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


CERTIFICATION 


I hereby certify that the attached two pages are true 
copies of a letter dated January 30, 1958 to the Power 
Authority of the State of New York, in the matter of 
Power Authority of the State of New York, Project No. 
2216 on file with this Commission. 


This 27th day of August, 1958. 


CuHartes C. BENNINGTON 
Name 
Title Records Officer 


I hereby certify that 


Name Charles C. Bennington 
Title Records Officer 


whose signature appears above, is 
official custodian of the records of 
the Federal Power Commission to 
which certification is made and was 
such official custodian at the time 
of executing the above certification. 


(SEAL) J. H. Gureme 
Secretary 


Project No. 2216 
Power Authority of the State of New York 
Docketed Jan 30 1958 

CERTIFIED 


Power Authority of the State of New York 
The Coliseum Tower 

10 Columbus Circle 

New York 19, New York 
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Attention: Robert Moses, Chairman 


Gentlemen: 


Enclosed are four copies of the order issued by the Com- 
mission today, issuing license in the above-entitled matter. 


Please execute the form of acceptance attached to this 
order and return three copies of the instrument within the 
time specified therein, together with three certified copies 
of resolution of your Board of Trustees authorizing such 
acceptance. 


Very truly yours, 
JoserH H. GuTrRwe 
Secretary 
Enclosure(s)—Form L-4 attached 
Form letter No. 472 sent Certified to: 
Niagara Mohawk Power Corporation, 300 Erie Blvd. West, 


Syracuse 2, New York, Attn: Lauman Martin, V. Pres. 
& Gen. Counsel 


V. Sumner Carroll, Esq., County of Niagara Attorney, 
Court House, Lockport, New York 


Messrs. Louis J. Lefkowitz and John R. Davison, Office of 
the Attorney General, The Capitol, Albany 1, N. Y. 


Rochester Gas and Electric Corp., 89 East Avenue, 
Rochester 4, New York, Attn: E. J. Howe, Pres. 


Clarence W. Greenwald, Esq., Corporation Counsel, City 
of Niagara Falls, City Hall, Niagara Falls, New York 


Northeutt Ely, Esq., Ely, McCarty & Duncan, American 
Public Power Association, 1200 Tower Bldg., Washing- 
ton 5, D. C. 


C. Emerson Duncan, I, Esq., Municipal Electric Utilities 
Association of New York State and the City of James- 
town, N. Y., 1200 Tower Bldg., Washington 5, D. C. 
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Lawrence Potamkin, Esq., Wise and Potamkin, National 
Rural Electric Coop., Association, et al, 615 Perpetual 
Bldg., Washington 4, D. C. 

Hugh B. Chace, Jr., Esq., Rice, Rice, Hustleby & Chace, 
M & T Bidg., 44 Falls St., Niagara Falls, N. Y. (Town 
of Lewiston, N. Y.) 


International Paper Company, 220 East 42nd St., New 
York 17, N. Y., Attn: William A. Hanway, Secy. 


Mason O. Damon, Esq., Dudley, Stowe & Sawyer, 620 
M & T Bidg., Buffalo 2, N. Y. (Industrial Power Con- 
sumers Conference) 


Richard C. Doherty, Town Atty., Town of Niagara, 1417 
Main Street, Niagara Falls, New York 


Chief Elton Green, Tuscarora Indian Nation, Walmore 
Rd., Sanborn, New York 


Copy of order sent to: 


LaSalle Business and Professional Men’s Assoc., 724 Di- 
vision Ave., Niagara Falls, N. Y. 


G. A. Fix, Esq., International Paper Co., 220 East 42nd 
St., New York 17, N. Y. 


Homer H. Woods, Esq., Hodgson, Russ, Andrews, Woods 
& Goodyear, 800 M & T Bldg., Buffalo 2, N. Y. 


Howard L. Baker, Pres., Board of Education, Central 
School District No. 1 of the Towns of Lewiston and 
Porter, Niagara County, New York 


William E. Murphy, Atty., Center St., Lewiston, N. Y. 


Ralph Boniello, Depty. Corp. Counsel, City of Niagara 
Falls, City Hall, Niagara Falls, N. Y. 


William J. Small, Supt. of Schools, City of Niagara Falls, 
607 Walnut St., Niagara Falls, N. Y. 
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Scott Litly and Harvey Schein, Members of New York 
Bar, 10 Columbus Circle, New York 19, N. Y. (Power 
Auth.) 


William E. Peggs, Public Accountant & Tax Consultant, 
8507 Pine Ave., Niagara Falls, N. Y. 


L. E. Schrack, Inc., 161-86th St., Niagara Falls, N. Y. 


Mr. Leo Rogers, Henry, Chairman General Council, Tus- 
carora Indian Nation, Lewiston, N. Y. 


Mr. William Rickard, Gen. Counsel, Tuscarora Indian Na- 
tion, Sanborn, N. Y. 


J. Morell, Pres., Hyde Park Golf Club, Niagara Falls, 
N. Y. 


Allyn E. Burby, Seventy Pine St., New York 5, N. Y. 


Copy of order sent to all other persons of record. (See 
Service list of Sept. 19, 1957) 


ec: New York R. O. 
Licensed Projects Div. 
OGC 


MRH -mt—1/29/58 


APPENDIX C 


Certificate of Records Officer, Federal Power Commission. 
of August 27, 1958 


UNITED STATES OF AMERICA 
FEDERAL POWEE COMMISSION 


CERTIFICATION 


I hereby certify that I have caused a search of the Federal 
Power Commission records to be made and those records 
do not disclose any answer, petition, or objection by any 
representative of the Tuscarora Indian Nation to the order 
issued May 5, 1958, in the matter of Power Authority of 
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the State of New York, Project No. 2216 on file with this 
Commission. 


This 27th day of August, 1958. 


CuHartes C. Bennineton 
Name 
Title Records Officer 


I hereby certify that 


Name Charles C. Bennington 
Title Records Officer 


whose signature appears above, is 
official custodian of the records of 
the Federal Power Commission to 
which certification is made and was 
such official custodian at the time 
of executing the above certification. 


J. H. Gurrws 


Secretary 
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APPENDIX D 


Opinion of the United States Court of Appeals for the Second 
Circuit of July 24, 1958 in Tuscarora Nation of Indians v. 
Power Authority of the State of New York. et al., and of 
August 26, 1958 on Petition for Rehearing 


UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


No. 394—October Term, 1957. 
(Argued July 10, 1958 Decided July 24, 1958.) 
Docket No. 25236 


Tuscarora Nation or Inpians, also known as Tuscarora 
Inpian Nation, Plaintiff-Appellant, 


Vv. 


Power AvTHoRITY oF THE State or New York, Roserr 
Mosss, Defendants-Appellees-Cross Appellants, 


and 


SUPERINTENDENT oF Pustic Works or THE Stare or New 
Yors, Jonn W. Jounson, Defendant-Appellee. 


Before: 


Swan and Moors, Circuit Judges, and 
Anvesson, District Judge. 


Appeal from the United States District Court for the 
Western District of New York; Justin C. Morgan, Judge. 


Tuscarora Nation of Indians, also known as Tuscarora 
Indian Nation, appeals from a judgment dismissing the 
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complaint in an action against Power Authority of the 
State of New York, Robert Moses, and Superintendent of 
Public Works of the State of New York, John W. Johnson 
which songht: (1) a declaratory judgment declaring its 
rights and status; (2) a preliminary injanction against the 
appropriation of plaintiff’s land within the Tuscarora 
Reservation; (3) a temporary restraining order; (4) a per- 
manent injunction; and (5) a judgment vacating and an- 
nulling all descriptions, maps, notices and other instru- 
ments purporting to appropriate plaintiff’s property. 

Power Authority of the State of New York appeals 
from that part of said judgment which orders that the 
affidavit of Henry S. Manley be stricken and only be con- 
sidered as an additional brief. 


Modified. Appeal by Power Authority affirmed. 


Arrnur Lazarvs, Jz., Esq., Washington, D. C. (Stras- 


ser, Spiegelberg, Fried & Frank, New York, N. Y., 
on the brief) for Plaintiff-Appellant. 


Txomas F’. Moore, Jz., Esq., New York, N. Y. (Samuel 
J. Rosenman, Henry S. Manley, John R. Davison, 
New York, N. Y., on the brief) for Defendants- 
Appellees-Cross Appellants, Power Authority of the 
State of New York and Robert Moses. 


Jutrus L. Sacxman, Associate Attorney, New York, 
N. Y. (Louis J. Lefkowitz, Attorney General of the 
State of New York, Paxton Blair, Solicitor General, 
New York, N. Y., on the brief) for Defendant- 
Appellee, Superintendent of Public Works of the 
State of New York, John W. Johnson. 


Moors, Circuit Judge: 


The appellant Tuscarora Nation of Indians (referred to 
as ‘‘Tuscarora’’) brought this action in the federal court 
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under 28 U.S. C. A. 1331, 2201 and 2202(1) for a declara- 
tory judgment to the effect that the appellees, Power Au- 
thority of the State of New York, Robert Moses, and 
Superintendent of Public Works of the State of New York, 
John W. Johnson, have no power to acquire a portion of 
their lands without the express consent of the United 
States and (2) for a permanent injunction against the 
appropriation of their lands without their consent. 


The suit was commenced on April 19, 1958 in the South- 
ern District of New York, and was later transferred (161 
F. Supp. 702) to the Western District, where it was heard 
on the merits. The decision of June 24 (not yet reported) 
ordered (1) that the Power Authority’s motion for a three 
judge court be denied; (2) that the temporary restraining 
order previously issued be dissolved; (3) that plaintiff’s 
motion for a permanent injunction be denied; (4) that the 
complaint be dismissed without costs; and (5) that the affi- 
davit of Henry S. Manley be stricken as an affidavit and be 
considered as an additional brief on behalf of the defen- 
dants. The appeal is taken pursuant to 28 U.S. C. A. 1291. 


The Tuscarora are a tribe of American Indians occupy- 
ing lands in western New York. They migrated to central 
New York State from North Carolina prior to the Ameri- 
ean Revolution and became a part of the Iroquois Confed- 
eracy, sometimes referred to as the Six Nations. Subse- 
quent to the Revolution New York State desired to move 
the Oneidas and Tuscaroras from central New York to 
the territory of the Senecas in western New York. As a 
result of sales of the Indians’ rights of occupation the 
main body of Tuscaroras moved to Niagara County where 
they acquired three tracts of property. The first tract, a 
mile square (640 acres), was a right of occupancy con- 
ceded to them by the Senecas. The second tract (1280 
acres) was a gift from the Senecas and the Holland Land 
Company. The third and largest tract, and the only tract 
involved in this litigation, consists of 4329 acres. This 
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third tract was acquired in 1804 (title finally taken in 
1809) for the Tuscarora through the good offices of the 
Secretary of War of the United States. The Tuscarora 
purchased the fee to this tract from the Holland Land 
Company out of the proceeds received from the sale of 
their North Carolina properties. Since that time the 
Tuscarora have lived on these tracts as a tax-exempt In- 
dian Reservation despite the fact that the third tract was 
acquired by purchase and not as a grant from the United 
States. 


The Power Authority of the State of New York is in 
charge of the development of a power project in western 
New York known as the Niagara River Power Project. 
This project was authorized by Congress and made pos- 
sible by a treaty with Canada (February 27, 1950), which 
greatly enlarged the amount of water from the Niagara 
River available to the United States for power purposes. 
Following the treaty Congress through Public Law 85-159 
(Act of August 21, 1957, 71 Stat. 401) authorized and di- 
rected the Federal Power Commission to issue a license 
to the Power Authority for the construction and operation 
of a power project with capacity to utilize all of the United 
States’ share of the water permitted to be diverted under 
the terms of the treaty. The license was issued on January 
30, 1958. On March 28, 1958 the Power Authority filed a 
petition in the Supreme Court of the State of New York 
for Niagara County to condemn 1,383 acres of the Reserva- 
tion lands of the Tuscarora Nation of Indians whose en- 
tire Reservation consisted of 6,249 acres. The portion 
sought to be condemned was planned to be used for a 
water storage reservoir in connection with the Niagara 
power project. On April 15, 1958 the Power Authority 
withdrew the condemnation proceedings in the Supreme 
Court of New York and by filing a map of the 1,383 acre 
portion of the Tuscarrora Reservation pursuant to § 30 of 
the New York State Highway Law and Article 5, Title 1 
of the Public Authorities Law, appropriated the 1,383 
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acres for the purpose of the reservoir. At the same time a 
sum estimated by the Power Authority to be the fair 
market value of the appropriated land was, as required 
by Statute, deposited with the Comptroller of the State 
of New York. The provisions of § 30 of the New York 
Highway Law authorize the Power Authority, after filing 
the map and depositing the money, immediately to enter 
upon and take possession of the property described. 


A power plant has been planned which will be the largest 
hydro-electric project in the United States. The total cost 
is estimated at upwards of $625,000,000 and contracts have 
already been authorized for more than $339,000,000. An 
essential part of the project is a large water storage reser- 
voir of at least 600,000 acre feet. Construction work and 
power lines relocation are now at the very edge of the 
Tuscarora Reservation. 


Although both parties have given the court the benefit 
of the historical development of title to Indian lands in 


New York State and the various treaties relating thereto, 
this background material affects largely tracts 1 and 2 
which are not now before the court. Since tract 3 was 
acquired in fee by purchase the primary question is: What 
laws and treaties apply to, and what other obligations 
have been assumed by the United States and the State of 
New York with respect to, this particular Indian Reserva- 
tion? 


Appellant claims that the taking of a portion of its 
Reservation is in violation of Title 25, United States Code, 
Sections 177 and 233. Appellees, on the other hand, assert 
that these statutes do not apply to the State of New York 
which possesses sovereign power of condemnation over In- 
dian lands, independent of and never surrendered to, the 
Federal Government, derived from its status as one of the 
original thirteen colonies. 
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Indian Non-Intercourse Acts: State and Federal 


In order to prevent Indians from being victimized by art- 
ful scoundrels inclined to make a sharp bargain, both New 
York and the United States from an early date imposed 
restrictions on the acquisition of lands from the Indians 
by private persons unless adequate protection was af- 
forded. Thus in 1777 the first Constitution of New York 
State provided that ‘‘no purchases shall be binding or 
deemed valid unless made under the authority and with 
the consent of the legislature of this State’’ (Article 
XXXVII). This provision, in substance, has been con- 
tinued in subsequent constitutions. 


In 1790 the United States enacted its first Indian Non- 
Intercourse Act which imposed a similar restriction against 
sale ‘‘unless the same shall be made and duly executed at 
some public treaty, held under the authority of the United 
States’’ (1 Stat. 138). A second Non-Intercourse Act was 
passed in 1793. Other acts embodying substantially the 


same restrictions were enacted but the statute remains in 
virtually the same form today. Thus 25 U.S.C. A. § 177 
provides: 


““Purchases or grants of lands from Indians. No 
purchase, grant, lease, or other conveyance of lands, 
or of any title or claim thereto, from any Indian na- 
tion or tribe of Indians, shall be of any validity in 
law or equity, unless the same be made by treaty or 
convention entered into pursuant to the Constitution. 
Every person who, not being employed under the au- 
thority of the United States, attempts to negotiate 
such treaty or convention, directly or indirectly, or 
to treat with any such nation or tribe of Indians for 
the title or purchase of any lands by them held or 
claimed, is liable to a penalty of $1,000. The agent of 
any State who may be present at any treaty held 
with Indians under the authority of the United States, 
in the presence and with the approbation of the com- 
missioner of the United States appointed to hold the 
same, may, however, propose to, and adjust with, the 





15a 


Indians the compensation to be made for their claim 
to lands within such State, which shall be extinguished 
by treaty.’’ 


Subsequent Laws and Decisions 


As time passed the states were given more and more 
power to apply their laws in the Reservations of the In- 
dians. Appellants refer to many cases, spread over a cen- 
tury and a half or more of dealings between the State of 
New York and the Indians within its boundaries, relative 
to Indian Reservations or tribal lands, reveal transfers 
in which parcels of land or interest therein, such as high- 
ways, easements for telephone lines and other takings 
short of the seizure of the whole or a substantial portion 
of such Reservations or tribal land, have been taken, 
granted or conveyed without special authorization by Con- 
gress and with the express, or at least tacit, acquiescence 
of the executive official of the United States chargeable 
with the responsibility for Indian affairs. A great ma- 
jority of these cases have been in the State Courts of New 
York and two or three have been in the District Court of 
the United States. An examination of these cases discloses 
that between the earliest years of this Nation’s existence 
and 1950, a large measure of social and economic inter- 
course relating to Indian tribal matters in the State of 
New York has been left to the State of New York through 
either the indifference or approval or express authoriza- 
tion of the federal executive officials who at a particular 
time had the responsibility for the care of the Indians. 
Despite this situation the Court of Appeals of New York 
has recognized that during all of this period, the Indians 
are and always have been, since the formation of this 
Government, the wards of the Nation and not of the States, 
and that the Federal Government has never relinquished 
its suzerainty over them. 


In both criminal and civil fields Congress allowed the 
State laws to be extended onto the Reservations. How- 
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ever, in the act of September 13, 1950, 25 U.S. C. A. § 233, 
granting to the courts of New York State jurisdiction in 
civil actions between Indians, there were specific excep- 
tions, the first being that nothing therein contained shall 
be construed as subjecting the lands within Indian Reserva- 
tions in the State of New York to taxation or subjecting 
them to execution on any judgment except a judgment by 
one tribal member against another as to use or possession 
of land; and second, ‘‘That nothing herein contained shall 
be construed as authorizing the alienation from any Indian 
nation, tribe, or band of Indians of any lands within any 
Reservation in the State of New York; * * *.’’ This second 
exception was made the subject of comment in the Report 
of the Joint Legislative Committee on Indian Affairs to 
the Legislature of the State of New York as follows: 


‘‘Neither would the proposed law permit taxation or 
alienation of reservation land, although many Indians 
have been led to believe that these are the very ends 
the bills aim to accomplish. 


‘‘Specifie exclusion of the powers of taxation and 
disturbance of titles makes it clear that adoption of 
the bills would not end all Federal guardianship * * *.”’ 


The Power Authority’s License 


The Power Authority claims to have derived its au- 
thority from a license issued to it pursuant to Public Law 
85-159, 71 Stat. 401 which authorized and directed the 
Federal Power Commission to issue a license to the Power 
Authority for the construction and operation of a power 
project to utilize all of the United States’ share of the 
water of the Niagara River permitted to be used by Inter- 
national agreement. Such a license was issued to the Power 
Authority although vigorously opposed by the Tuscarora. 
The Commission, however, did not pass on the eminent 
domain question because it expressly declared ‘‘The ques- 
tion of whether the Licensee is empowered to acquire In- 
tervener’s land in eminent domain proceedings is, in our 





17a 


view, a question to be resolved by a court of competent 
jurisdiction. In any event, we are of the view that we 
are not required to render an advisory opinion on that 
question.’’ A petition for review of the Commission’s 
order is presently pending before the Court of Appeals 
for the District of Columbia. 


Under § 4(e) of the Federal Power Act, 16 U.S. C. A. 
§ 797, the Commission is authorized to issue licenses for 
the purpose of constructing reservoirs and power houses, 
etc., even ‘‘upon any part of the public lands and reserva- 
tions of the United States’’ except that such a license 
‘‘shall be issued within any reservation only after a find- 
ing by the Commission that the license will not interfere 
or be inconsistent with the purpose for which such reser- 
vation was created or acquired, and shall be subject to and 
contain such conditions as the Secretary of the Department 
of Interior under whose supervision such reservation falls 
shall deem necessary for the adequate protection and utili- 
zation for such reservations; * * *.’? 


The acquisition of property for the construction of reser- 
voirs, etc., is implemented by § 814 of the Federal Power 
Act which provides for the exercise by the licensee of the 
right of. eminent domain. The section specifically pro- 
vides for the manner in which this power may be exer- 
cised, namely, ‘‘It may acquire the same by the exercise 
of the right of eminent domain in the district court of the 
United States for the district in which such land or other 
property may be located, or in the state courts. * * *”’ 


The United States Guardianship of Indian Rights 


Over the last one hundred and fifty years there have 
been many court decisions relating to the rights of Indians. 
Although each case was decided on the facts which gave 
rise to the controversy, there has been uniform support 
for the doctrine that the Indian tribes are wards of the 
United States and that a general guardianship power is 
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vested in the United States to protect them and their 
property. This philosophy on the part of the courts has 
been expressed in various ways. 


In the New York Court of Appeals, People Ex Rel. 
Cusick v. Daly, 212 N. Y. 183 (1914), the court, after re- 
ferring to the Supreme Court’s decision in the Kagama 
ease (United States v. Kagama, 118 U. S. 375 (1886)), 
which stressed the fact that the Reservation had been set 
apart by the United States said: ‘‘But these were not the 
controlling elements in the decision, as will be seen from 
a perusal of the whole opinion, for the power of the 
Federal authorities was asserted primarily because the 
Indian tribes in this country were, and always had been 
since the formation of the government, the wards of the 
nation and not of the states.’’ This case dealt specifically 
with the Tuscarora Indians. The court traced their history 
from their North Carolina days to their final Reservation 
in Niagara County, saying: ‘‘Interesting as these facts 
may be to the student of history, they have little bearing 
upon the question to be decided. The truth is that we are 
dealing with dual relations growing out of peculiar condi- 
tions. The state of New York has enacted laws conferring 
upon these Indian tribes certain powers to regulate their 
own affairs, and to protect their lands from invasion (see 
Indian Law, Cons. Laws, Ch. 26), but the Federal govern- 
ment has never relinquished its suzerainty over them.”’ 
The court further held that there was ‘‘no less reason for 
placing them [the New York Indians] under the protector- 
ate of the Federal government than there was for extend- 
ing it to the other tribes resident in any of the original 
thirteen colonies’’ (p. 192). The court continued ‘‘ Congress 
has continued to act upon the theory that it has jurisdic- 
tion of our New York Indian tribes no less than of their 
brethren in the west’’ (p. 193). The conclusion of the court 
was that ‘‘From this confusing history of Federal and 
state legislation and judicial decisions upon matters af- 
fecting the relations of our governments to the Indians, 
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it will be seen that the question is not free from doubt, 
but there are a few considerations which incline us to the 
view that the Federal jurisdiction must prevail’’ (p. 196). 


The Cusick case was followed by Mulkins v. Snow, 232 
N. Y. 47, in which the court said ‘‘They [the Indians] are 
the wards of the nation and Congress has full authority 
to legislate for them within their reservation. (People 
ex rel. Cusick v. Daly, 212 N. Y. 183). When the state of 
New York legislates in relation to their affairs, its action 
is subject to the paramount authority of the federal gov- 
ernment’’ (p. 51). 


In the Supreme Court of the United States this guar- 
dianship has been frequently restated. It was described 
in the Kagama case, supra, as follows: 


‘¢ * © © These Indian Tribes are the wards of the 
Nation. They are communities dependent on theUnited 
States; dependent largely for their daily food; depen- 
dent for their political rights. * * * From their very 


weakness and helplessness, so largely due to the course 
of dealing of the Federal Government with them and 
the treaties in which it has been promised, there arises 
the duty of protection, and with it the power. This 
has always been recognized by the Executive and by 
Congress, and by this court whenever the question 
has arisen.”” 


In United States v. Candelaria, 271 U. S. 482,, 489, the 
court said: 


‘¢ ‘Not only does the Constitution expressly authorize 
Congress to regulate commerce with the Indian tribes, 
but long continued legislative and executive usage and 
an unbroken current of judicial decisions have at- 
tributed to the United States as a superior and civil- 
ized nation the power and the duty of exercising a 
fostering care and protection over all dependent In- 
dian communities within its borders, whether within its 
original territory or territory subsequently acquired, 
and whether within or without the limits of State 
***> Tt is for that body [Congress] and not for the 
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courts, to determine when the true interests of the In- 
dian require his release from such condition of tute- 
lage.’ ”? 


Not only has Congress not abandoned the field with re- 
spect to the property interests of Indian tribes in the 
State of New York but it has, by the enactment of the 
express reservation concerning land interests of the Indian 
tribes in New York in Title 25 U. S. C. A. § 283, pointed 
up and reaffirmed its paramount authority over Indian 
tribal lands. 


The primary question now to be decided is whether sec- 
tions 177 and 233 of Title 25 U.S. C. A. prohibit the taking 
of any portion of the lands of the Tuscarora or whether 
the general power of the sovereign, namely, the United 
States, to take the lands of any of its subjects for appro- 
priate public purposes, provided just compensation is paid, 
is paramount and impliedly written into all statutes af- 
fecting property. 


A secondary question is, assuming that power of eminent 
domain exists, has it been exercised by the proper author- 
ity and in the manner prescribed by law? 


Were the lands in question owned by citizens other than 
Indians, there would be no question but that the power of 
eminent domain could be exercised for the purposes of the 
power project. To create an exception it must be found 
that the Indians occupy some special status which renders 
them immune from the application of this principle. For 
many years their Reservations have been specially pro- 
tected by law. They have practiced their own tribal cus- 
toms and enjoyed their own way of life without too much 
outside interference. The present appropriation calls for 
the destruction of approximately one-third of the entire 
Reservation embraced within tract number 3. Unless 
there is some over-riding need or equity in others, the 
situation would seem to call for the exercise of that guar- 
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dianship protection which the United States has asserted 
and exerted over the years. 


On the other hand, as years go by there has been con- 
scious effort to assimilate the Indians into the communities 
in which they live and to extend to them the same equal 
protection of the laws as all other citizens enjoy. This 
view is well exemplified in the Senate Report which pre- 
ceded the passage of the civil jurisdiction bill in 1950 in 
which it was said that: 


‘Your committee believes that all citizens of a State 
should be parts of one social order; that anything 
which conflicts with this principle should be brought 
into conformity therewith at the earliest time con- 
sistent with justice; that the civil relationship and 
responsibility of all citizens within a State should be 
equal as well as just and under the jurisdiction of a 
common code of laws that govern all and protect all 
alike.”? (Sen. Rep. No. 1836, June 15, 1950.) 


If the Indians are to enjoy equal protection of the laws 
and all the other benefits extended to each citizen it may 
well be that they should bear some of the burdens includ- 
ing that of being subjected to having their lands condemned 
for public purposes, beneficial to the State in which they 
live. 

The sovereign power of the United States is exercised 
by Congress and it would be anomalous indeed if this very 
power which could make its own land subject to condem- 
nation (16 U. S. C. A. section 797) could not be extended 
to the land of those over whom it exercises its guardian- 
ship. This power has been asserted from time to time, as 
for example, in the Reclamation Acts, the appropriation of 
vast areas in the mid-west for irrigation and other public 
projects. In Henkel v. United States, 237 U. S. 43, 49, 50, 
the Supreme Court said: 


‘The authority of the Congress of the United States 
to devote these lands to irrigation purposes 1s unques- 
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tioned. As a matter of fact, it might, if it saw fit, 
remove the Indians therefrom and devote the land to 
such uses. Recognizing the injustice of arbitrary ap- 
propriations to other uses, no effort has been made to 
take these lands without compensation to the Indians 
for the improvements which they have made, and they 
have been given the right to select other lands in place 
of those released. The reclamation projects under- 
taken by the Government are very extensive, and cover 
many States; and they must involve in their construc- 
tion, the flooding of lands in connection with dams 
designed to hold water for such purposes: and must 
necessarily include much territory which is included 
in Indian reservations. This situation was of course 
well known to Congress when it passed the Reclama- 
tion Act, and we cannot doubt, in view of the broad 
authority conferred by §§ VII and X above quoted, 
that it was the purpose of Congress to give the Secre- 
tary of the Interior the right to acquire such rights 
as are here involved, when necessary for reclamation 
purposes. In carrying out the purposes of the act, the 
Secretary of the Interior is authorized to acquire any 
rights or property necessary for that purpose, and 
to acquire the same, either by purchase or by condem- 
nation. He is specifically authorized to perform any 
and all acts necessary and proper for the purpose of 
carrying into effect the provisions of the act. Author- 
ity could hardly have been conferred in more compre- 
hensive terms, and we do not believe it was the inten- 
tion of Congress, because of the Indians’ right of 
selection of lands under the circumstances here shown, 
to reserve such lands from the operation of the act. 
To do so might defeat the reclamation projects which 
it was evidently the purpose of Congress to authorize 
and promote. * * *”’ 


The power of condemnation was also recognized in the 
passage of section 409(a) Title 25 U. S. C. A. which pro- 
vides that ‘‘Whenever any nontaxable land of a restricted 
Indian of the Five Civilized Tribes or of any other Indian 
tribe is sold to any State, county, or municipality for pub- 
lic improvement purposes, or is acquired, under existing 
law, by any State, county, or municipality by condemnation 
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or other proceedings for such public purposes, ° phils 3 
proceeds therefrom may with the approval of the Secre- 
tary of the Interior be reinvested in other lands selected 
by the Indians and shall become restricted as to aliena- 
tion and taxability as the lands condemned. 


The court below came to the conclusion that ‘‘There is 
no constitutional requirement that the appropriation now 
involved be specifically authorized by an act of Congress’”’ 
and that neither sections 177 nor 233 of Title 25 U.S. C. A. 
presented any bar to the exercise of eminent domain. The 
wording of these two statutes does not, in our opinion, 
lead to such a conclusion. However, the same result is 
reached because the right of eminent domain of the United 
States is superior to, and could not have been extinguished 
by, the statutes in question. Of necessity, however, the 
exercise of this power must be by the United States 
through Congress. 


This power may be found in the direction given to the 


Federal Power Commission to issue a license to the Power 
Authority (71 Stat. 401) and the right granted to a licensee 
to use the right of eminent domain. Appellant challenges 
this approach by arguing (1) that the Federal Power Com- 
mission cannot thus usurp the authority of Congress and 
(2) that any taking of Tuscarora property must be by 
special enactment directed to Tuscarora land. General 
acts, the Tuscarora say, will not suffice. 


There is no question that Congress has the constitu- 
tional authority to take Indian Reservation or tribal lands 
by eminent domain. Cherokee National v. Southern Kansas 
Ry. Co., 135 U. S. 641. There remain to be determined 
whether in delegating its power of condemnation to the 
Power Authority, Congress expressly or impliedly in- 
tended to authorize the taking of Indian Reservation or 
tribal lands (as distinct from lands allotted to Indians in 
severalty, 25 U. S. C. A. 357); and whether in the course 
of its condemnation procedure the Power Authority com- 
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plied with the pertinent provisions of the Federal Power 
Act. 


Congress did not expressly authorize the taking of the 
appellant’s land for the Niagara Power Project. Can it 
be inferred from the nature of the project and its proximity 
to the Reservation or from the impracticability of con- 
structing it without taking a portion of the Tuscarora 
Reservation that Congress intended to authorize such a 
taking? Western Union Telegraph Co. v. Pennsylvania 
Railroad Co. et al., 195 U. S. 540; Spaulding v. Chandler, 
160 U. S. 394 (1895) ; Seneca Nation of Indians v. Brucker, 
U.S. District Court, District of Columbia, Civil No. 2202- 
57, dated March 24, 1958 (unreported), and cases cited 
therein. Such an inference may properly be drawn when 
consideration is given to the size and extent of the Niagara 
Power Project. 


The electric plant will have a capacity of 2,190,000 kilo- 
watts, the largest hydroelectric plant in the United States, 
and will produce annually some 13,000,000,000 kilowatt 
hours of energy. To accomplish this result a large storage 
reservoir is essential for the efficient use of the available 
water supply. 


The legislative history of the Niagara River Hydro- 
electric Power Project, 85th Congress, First Session, 1957, 
Vol. 2, U. S. Congressional and Administrative News, 
pages 585, et seq., shows that in the hearing before both 
Houses of Congress, the redevelopment plan contemplated 
‘‘a pump-storage plant at the top of Niagara escarpment 
0.8 mile east of Lewiston, where water would be pumped 
during the night hours to a reservoir with surface area of 
850 acres * * *.’? While this acreage is less than that 
now sought to be taken, it may be assumed that Congress 
had general knowledge of the terrain and the pertinent 
area and that appellant’s Reservation was in the vicinity 
and likely to be taken in part for the purposes of the 
project. 
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The direction to the Federal Power Commission was 
specific, namely, ‘‘to issue a license to the Power Author- 
ity of the State of New York for the construction and 
operation of a power project with capacity to utilize all of 
the United States share of the water of the Niagara Power 
permitted to be used by International agreement.’’ The 
licensee by virtue of section 814 becomes vested with the 
governmental power of eminent domain. The exercise of 
the right is thus the act of an agency of the sovereign. 
But just as the grant is given by Congress it should be 
exercised in the manner prescribed by Congress which is 
either in the district court where the property is located 
or in the state courts. The appellees, although they started 
their condemnation proceedings in the State court, chose 
to abandon that method and proceeded under New York 
Public Authorities Law (specifically passed in 1958) and 
the New York Condemnation Law giving the Power An- 
thority the right to proceed by appropriation under sec- 
tion 30 of the New York Highway Law. If Congress had 
intended this procedure to be followed, section 814 in- 
stead of providing ‘‘in the state courts’? would have to 
read ‘‘or in such manner as may be prescribed by the 
legislature of the state in which the property is located.”’ 
The specific 1958 legislation dealing with the Niagara 
River project enables the Power Authority to move in, 
appropirate the land and remove the owner before he has 
had a chance to have a judicial hearing. If Congress 
wishes this to be the method of eviction it should at least 
so declare in specific terms. 


The final question is, what relief should be granted? 
The construction workers are on the borders of the Reser- 
vation ready to install power lines and cover the land with 
fill for the reservoir dikes. Nevertheless, aggressive con- 
struction activity should not be sufficient to nullify the 
protective policy of the Government towards the Indians 
or the laws calculated to enforce that policy. The Con- 
gressional concern, exhibited as recently as 1950, to ex- 
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cept the two elements most carefully guarded by the Gov- 
ernment, namely, tax exemption and alienation, from 
transfer to the civil jurisdictional powers of the State of 
New York is ample evidence that ‘‘guardianship’’ still 
exists. If the Indians are no longer to be the wards of the 
United States such a change should be by Congressional 
enactment and not by court decision. 


The court below dismissed the complaint thus preventing 
any relief by way of declaration of rights. This portion 
of the judgment should be reversed. Since the complaint 
seeks a declaration of rights we hold that the Power Au- 
thority of the State of New York as a licensee of the Fed- 
eral Power Commission directed to issue a license pur- 
suant to Public Law 85-159 (Act of August 21, 1957, 71 
Stat. 401) is authorized to exercise the right of eminent 
domain according to the procedures specified in section 814 
of the Federal Power Act (16 U.S. C. A. section 814). 


Pending the final determination of this action or any 
proceeding seeking to acquire the property in question, 
appellees are stayed from entering upon or damaging lands 
within the Tuscarora Reservation except that appellees 
shall have the right to conduct, and continue with, such 
activities on said property as have been excluded from the 
stays heretofore entered as amended from time to time. 


The proceedings taken to appropriate the property in 
question by the filing of maps, notices or other documents 
pursuant to the Highway Law and the Public Authorities 
Law of the State of New York are vacated and annulled. 


The District Court, in the event that the Power Author- 
ity desires to exercise its right of eminent domain in that 
court, is requested to expedite all proceedings as much 
as possible. 


Insofar as the judgment appealed from dismisses the 
complaint and denies a stay it is reversed. 
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Insofar as the decision below holds that the Power Au- 
thority has the right to exercise eminent domain it is 
affirmed. 


The cross-appeal with reference to the affidavit of Henry 
S. Manley is affirmed. It is sufficient that the material 
therein contained be received within the limitations fixed 
by the court below. 


The judgment should be modified in accordance with 
this opinion. No costs. 


Swan, Circuit Judge (dissenting) : 


I disagree with the majority opinion only in its holding 
that condemnation by appropriation pursuant to the state 
statutes is not permissible under § 21 of the Federal Power 
Act and the license issued by the Commission. In my 
opinion the judgment should be affirmed. The reasons 


which have led me to this conclusion have not been per- 
suasive to my brothers, and I refrain from stating them 
here in order to avoid delaying the decision of the court. 
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UNITED STATES COURT OF APPEALS 
FOR THE SECOND CIRCUIT 


Number 394—October Term, 1957 
Submitted August 6, 1958 
Decided August 26, 1958 


Tuscarora Nation or Inpians, Plaintiff-Appellant, 
v. 


Power AuTHorITY oF THE SraTe or NEw Yorks, ET AL, 
Defendant-A ppellees. 


Before: Swan, and Moors, Circuit Judges and ANpDER- 
son, District Judge. 
On petition by appellant for rehearing; and motion by 


appellees for clarification or modification of the stay pro- 
visions of this court’s judgment of July 24, 1958. 


ArtTHur Lazarus, JR., STRASSER, 
Spreceiperc, Frrep & Frank, 
Washington, D. C., 
Counsel for Appellant. 
Of Counsel: 


Danret M. Srncer. 
Tomas F. Moorg, Jr., 
Attorney for Appellees. 
Per Curiam: 


The petition for rehearing is denied, and it is ordered 
that the mandate shall be issued 6 days after the date 
hereof. 


Upon issuance of the mandate, the stay granted in the 
opinion of this court ‘‘pending final determination of this 





29a 


action’? will cease. Consequently after issuance of the 
mandate the answer to each of the three questions raised 
in the motion for clarification is ‘‘No.”’ 


August 26, 1958 


APPENDIX E 


Order and Opinion of Associate Justice John M. Harlan of 
the United States Supreme Court of September 8 1958 
in Tuscarora Nation of Indians v. Power Authority of the 
State of New York on Application for Stay of Mandate 
Pending Petition for Certiorari 


SUPREME COURT OF THE UNITED STATES 
No. , October Term, 1958 


Tuscarora Nation or Inpians, also known as TUSCARORA 
Inpuyn Nation, Petitioner, 


vs. 


Power AurHortry of THE State or NEw Yors, Ropert 
Moses and SupERINTENDENT OF PUBLIC Wokks OF THE 
Srate or New York, Jon W. JOHNSON. 


ORDER 


Upon Consweration of the application of counsel for 
the petitioner for a stay of the issuance of the mandate of 
the United States Court of Appeals for the Second Circuit 
and of the opposition of respondents thereto, and after 
hearing the oral arguments of counsel, 


Ir Is Onperep that the temporary stay of the mandate 
heretofore issued on August 31, 1958 be, and the same is 
hereby, vacated. 


Ir Is FurrHer Oxverep that, pursuant to the memoran- 
dum filed this day, the motion for a stay of the issuance 
of the mandate of the United States Court of Appeals for 
the Second Circuit is denied, but that the execution and 
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enforcement of the judgment of the United States District 
Court for the Western District of New York entered pur- 
suant thereto be, and the same is hereby, stayed pending 
the filing of a petition for a writ of certiorari by the 
petitioner, except to the extent that it bears upon the 
Power Authority’s right to acquire in the pending con- 
demnation proceedings Tuscarora’s lands and the posses- 
sion thereof for the purpose of constructing power lines 
around the proposed reservoir included in the Niagara 
Power Project, subject, however, to the following terms 
and conditions: 


1. Tuscarora’s petition for certiorari shall be filed 
on or before September 19, 1958; 


2. The Court shall have announced its action on the 
petition for certiorari by October 13, 1958; 


3. If the Power Authority’s response to the petition 
for certiorari shall not have been filed on or before 


September 30, 1958, or if the Court for any other 
reason shall not have announced its action on such 
petition by October 13, 1958, then in either event Tus- 
carora shall have leave to apply for a further stay; 
and 


4. If the petition for certiorari is denied, this stay 
shall expire on the third day following the Court’s 
order to that effect. 


5. In the event that the petition for certiorari is 
granted, the stay is to continue pending the issuance 
of the judgment of this Court. 


/s/ Joun M. Hartan 
Associate Justice of the 
Supreme Court of the 
United States. 
September 8, 1958. 
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SUPREME COURT OF THE UNITED STATES 
October Term, 1958 


Tusearora Nation or Inpians, Also Known as Tuscarora 
Indian Nation, Petitioner 


Vv. 


Power Aurnoriry or Stare or New York, et al., 
Respondents 


On Application for Stay of Mandate Pending 
Petition for Certiorari 


[September 8, 1958.] 
Mr. Justice Hartan, Associate Justice. 


Petitioner Tuscarora Nation of Indians asks me to stay 
the mandate of the Court of Appeals for the Second Cir- 
cuit pending the filing and determination of Tuscarora’s 
petition for certiorari to review the judgment of that 


court, filed July 24, 1958, which so far as now material (1) 
adjudged that respondent Power Authority of the State 
of New York, as licensee of the Federal Power Commission 
for the construction of the so-called Niagara Power Pro- 
ject at Niagara Falls, New York, has the right under § 21 
of the Federal Power Act, 16 U.S.C. §814, to acquire 
petitioner’s land by condemnation proceedings, and (2) 
directed any federal district court in which such proceed- 
ings might be instituted to proceed with as much ex- 
pedition as possible. 


On August 26, 1958, the Court of Appeals, on petitions 
for rehearing and for clarification filed by Tuscarora and 
the Power Authority respectively, adhered to its judgment, 
directed that its mandate issue six days thereafter, and 
rendered inoperative, upon the issuance of the mandate, 
certain stay orders which had theretofore restricted in 
some respects the Authority from entering upon the Tus- 
earora lands pending the outcome of condemnation pro- 


ceedings to acquire them. 
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On August 27 the Power Authority commenced such 
condemnation proceedings in the United States District 
Court for the Western District of New York, and at the 
same time noticed for hearing before that court at 2 p.m. 
on Monday, September 8, a motion for summary judg- 
ment upon its complaint. 


There is also pending undetermined in the Court of 
Appeals for the District of Columbia Circuit a proceeding 
instituted by Tuscarora to review the validity of the license 
issued by the Federal Power Commission to the Power 
Authority, insofar as it purports to include petitioner’s 
lands within the Niagara Power Project. Both sides agree 
that the Court of Appeals’ decision in this proceeding 
cannot be expected at the earliest before late November 
or December. 


On August 31, in order to afford adequate opportunity 
for consideration of the application now before me, I 
temporarily stayed the issuance of the mandate of the 


Court of Appeals for the Second Circuit pending my de- 
cision on the application, and at the same time set the 
matter for oral argument on September 6. 


Tuscarora concedes, as I think it must, that the validity 
of the Power Authority’s federal license is a matter lying 
exclusively within the jurisdiction of the Court of Appeals 
for the District of Columbia Circuit. 16 U.S.C. § 8251(b) ; 
ef. City of Tacoma v. Taxpayers of Tacoma, 357 U.S. 320, 
334-337. That being so it is difficult for me to believe it 
likely that this Court would grant certiorari to review the 
judgment of the Court of Appeals for the Second Circuit, 
since the Power Authority’s right to acquire Tuscarora’s 
lands by condemnation would ultimately seem to depend 
upon its federal license which is presently in force and 
whose validity is subject to review only by the Court of 
Appeals for the District of Columbia Circuit. See §§ 3(2), 
4(e), and 21 of the Federal Power Act, 16 U.S.C. §§ 796(2), 
797(e), 814. Nevertheless in the time at my disposal I 
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have not been able to satisfy myself completely that in 
this unusual situation four members of the Court would 
not be persuaded to grant certiorari, or that the Court, 
were certiorari to be denied, would not consider that 
Tuscarora was nevertheless entitled to some form of 
interim relief for the protection of the lands in question 
pending the outcome of the proceedings touching the 
validity of the Power Authority’s federal license. I am 
particularly constrained not to reach such conclusions at 
this stage of the matter because of a number of factors 
which seem to me to point to a solution of this application 
that is fair to both sides. 


The Power Authority represents that if it obtains from 
the District Court for the Western District of New York 
a decree of condemnation putting it into immediate pos- 
session of the Tuscarora lands, it will proceed forthwith 
to erect power lines around the site of the proposed 
reservoir which is part of the Niagara Power Project, and 


further that the Authority will be exposed to substantial 
financial losses if this work cannot be instituted by Sep- 
tember 15. On the other hand the Authority states that 
it can defer, without serious inconvenience or financial 
loss. other aspects of the Project involving use of Tusca- 
rora land at least until the middle of October. 


I am advised by the Clerk of the Court that if Tuscarora’s 
petition for certiorari and the Power Authority’s response 
thereto are both on file by September 30 the matter may 
be considered by the Court at its first Conference of the 
new Term beginning October 6. In normal course this 
should enable the Court’s action on the petition for certio- 
rari to be announced on October 13. 


Counsel for the Power Authority states that he will be 
prepared to file the Authority’s response within 10 days 
after the filing of the petition for certiorari. 


In light of the foregoing I shall make the following dis- 
position of Tuscarora’s present application: The mandate 
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of the Court of Appeals for the Seconda Circuit shall be 
allowed to issue, but the execution and enforcement of 
the judgment entered pursuant thereto shall be stayed 
pending the filing and determination of Tuscarora’s peti- 
tion for certiorari, except to the extent that it bears upon 
the Power Authority’s right to acquire in the pending 
condemnation proceedings Tuscarora’s lands and the pos- 
session thereof for the purpose of constructing power 
lines around the proposed reservoir included in the Niagara 
Power Project, subject however to the following terms and 
conditions: 


1. Tuscarora’s petition for certiorari shall be filed on 
or before September 19, 1958; 


9. The Court shall have announced its action on the 
petition for certiorari by October 13, 1958; 


3. If the Power Authority’s response to the petition for 
certiorari shall not have been filed on or before September 
30, 1958, or if the Court for any other reason shall not have 
announced its action on such petition by October 13, 1958, 
then in either event Tuscarora shall have leave to apply 
for a further stay; and 


4. If the petition for certiorari is denied, this stay shall 
expire on the third day following the Court’s order to that 
effect. 


5. In the event that petition for certiorari is granted, the 
stay is to continue pending the issuance of the judgment 
of this Court. 


This disposition will enable Tuscarora to put its case 
to the full Court, without unduly tying the hands of the 
Power Authority in the interval. 
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UNITED STATES COURT OF APPEALS 
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FeperaL Power Commission, o 
Respondent, No. 14,475 CLERK 


and 


Power AUTHORITY or THE SraTE oF 
New Yors, 
Intervenor. 


Motion for Leave to File Petition for 
Reconsideration 


Intervenor, Power Authority of the State of New York, 
respectfully moves for leave to file the annexed petition 
for reconsideration by this Court of the interlocutory hold- 
ings set forth in its memorandum opinion of November 14, 
1958 and the annexed brief in support thereof. It requests 
that such reconsideration be given prior to entry of judg- 
ment in this proceeding. 


Pursuant to this Court’s remand the Federal Power 
Commission conducted a hearing before an Examiner from 
November 24 through December 10, 1958. Oral argument 
was held before four members of the Commission on 
January 2, 1959. At the hearing evidence was introduced 
to show that licensing the part of the Tuscarora Reserva- 
tion needed for the Niagara Power Project will not interfere 
or be inconsistent with the purposes for which the reserva- 
tion was established. 


Evidence was also produced showing conclusively that 
Tuscarora land is completely necessary for a reservoir 
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which is an essential part of the project; that alternative 
land is not available for the reservoir; that if Tuscarora 
land cannot be procured the size of the reservoir must be 
reduced with the ensuing result that the project will not 
be capable of utilizing all the water available to the United 
States as mandated by Congress; and that reducing the size 
of the reservoir will cut down on the dependable power pro- 
ducing capacity of the project and increase the cost at 
which power must be sold. 


Evidence was also produced at the hearing with respect 
to the legislative history of the 1957 Act authorizing the 
project; the circumstances under which the reservation was 
established; the relationship of the United States to the 
reservation, both at the time it was established and subse- 
quently, and the nature of the ownership of the Tuscarora 
land needed for the project. 


On February 2, 1959 the Commission transmitted to this 
Court a document entitled: 


‘¢Orrion No. 317 
OPINION aND F'rvprn@’’ 


The document shows that the Commission found, 
through the vote of three Commissioners, including the one 
who was not present at the oral argument, ‘‘that the license 
issued herein insofar as it includes land of the Tuscarora 
Indian Nation will interfere and will be inconsistent with 
the purpose for which such reservation was created or ac- 
quired’’. Two Commissioners dissented. The majority 
made this blanket finding despite the fact that of the 1383 
acres of Tuscarora land licensed for the project, 85.6 acres 
were licensed for the purpose of providing the site for trans- 
mission lines which have virtually been completed, and the 
further fact that counsel for the Tuscarora conceded the 
use of reservation land for transmission line purposes 
would not interfere or be inconsistent with the purpose for 
which the reservation was created or acquired (R. 5589). 
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The Commission further found, without dissent, that a 
60,000 acre foot reservoir is required to make full use of 
the Niagara River as expressly required by Congress, that 
removing the reservoir from Indian lands and thus reducing 
its area would reduce the capacity to 30,000 acre feet and 
result in a loss of about 300,000 kilowatts of dependable 
capacity. 


It also found that if an attempt were made to use alterna- 
tive land for the reservoir, extremely dire consequences to 
the community would result and construction of the project 
would not only be made more expensive, but substantially 
delayed. 


Instead of stating categorically and flatly—what the 
record shows—that alternative land is not available, the 
Commission stated: ‘‘that in the event that it is not eco- 
nomically feasible to substitute other lands as a reservoir 
site, [the finding made under §4(e) of the Act] will re- 
sult in a plan not best adapted to the comprehensive develop- 


ment of the Niagara River for power and other purposes’’. 
The record shows that the use of alternate land would delay 
the project at least two and a half years after the end of all 
litigation involved in the taking of such alternate land, and 
that this alone would make its use economically infeasible 
(R. 4508, 4866, 4946-4947). 


In the fall of 1957 the Commission held prolonged hear- 
ings on community disruption. It based its right to con- 
duct these hearings on the premise that if the project as 
planned caused sufficient community disruption the Com- 
mission would be unable to find as required by §10(a) of 
the Federal Power Act that the project was best adapted to 
a@ comprehensive plan for improving or developing the 
Niagara River. The community disruption described in the 
Commission’s current opinion would certainly fall into this 
category regardless of whether or not it was possible 
economically to utilize alternative land for the reservoir. 
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The Commission stated that since its Opinion and Find- 
ing is a final order insofar as the Commission is concerned, 
the parties have a right to petition for rehearing under 
§313(b) and the Commission is, therefore, retaining the 
record made at the hearing instead of transmitting it to this 
Court. 


The Opinion and Finding does not purport to amend 
the Commission’s January 30, 1958 order and does not 
command anything to be done or not to be done. If never- 
theless it does constitute an order of which review may 
be obtained under § 313(b) (cf. Carolina Aluminum Co. v. 
Federal Power Commission, 97 F. 2d 435 (4th Cir. 1938) ) 
not only the Power Authority, but any of the 22 intervenors 
who are aggrieved may petition for review provided they 
first ask for rehearing and it is denied. They, of course, 
have 30 days in which to ask for rehearing and after the 
Commission has acted, 60 days in which to file a petition 
for review. They can do this in either this Court or in the 
Second Circuit Court of Appeals. Several of the inter- 


venors, including the Town of Lewiston, the Town of 
Niagara, the City of Niagara Falls and the County of 
Niagara, as well as the Industrial Power Consumers Con- 
ference and the Basic Industries Power Committee have an 
interest in seeking review. 


We believe that the Opinion and Finding of the Com- 
mission were based upon an erroneous legal interpretation 
of the first proviso of §4(e) of the Federal Power Act. 
Under that interpretation the proviso has no meaning what- 
ever and it would be impossible as a matter of law for the 
Commission to license for reservoir purposes any land con- 
tained in a ‘‘reservation’’ within the meaning of the statute. 
The Commission’s Opinion and Finding have no validity 
for the further reason that one of the Commissioners cast- 
ing a deciding vote was not present at the oral argument, 
and there was no stipulation permitting his participation 
in the Commission’s decision. The Commission by formal 
order directed that oral argument be held on January 2. 
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In doing so it found that: ‘‘It is appropriate and in the 
public interest that the parties be given an opportunity to 
present oral argument before the Commission respecting 
the issues in this proceeding’’. No suggestion was made to 
the parties to the proceeding that the Commissioner who 
did not hear the oral argument was to take any part in the 
decision. This Court’s decision in WIBC, Inc. v. Federal 
Communications Commission, 259 F. 2d 941 (1958) is 
undoubtedly controlling. 


Despite these facts the controlling consideration con- 
fronting the Power Authority is time. 


We believe that if this Court considers the new findings 
made by the Commission, the new evidence upon which 
they were based and other evidence introduced in the 
record for the first time at the recent hearing conducted 
by the Commission, it will change the views expressed in 
its memorandum opinion of November 14, 1958 to the 
effect that the Act of August 21, 1957 (Public Law 85-159, 
71 Stat. 401) failed to authorize the taking of Tuscarora 
land for the Niagara project and that such land is part 
of a reservation of the United States within the meaning 
of §4(e) of the Federal Power Act. 


Time is so important to the Power Authority and a 
speedy resolution of the issues so much in the public in- 
terest that we believe this Court should reconsider its 
November 14th holding now. In that case of course review 
of the Commission’s determination with respect to a § 4(e) 
finding will be unnecessary. 


The Court is empowered to reconsider its November 14, 
1958 holdings at this time because it specifically retained 
jurisdiction of the cause and because under § 313(b) of the 
Federal Power Act, after a remand the Court can consider 
new findings and the new evidence upon which they are 
based. 
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Necessity of Seeking Immediate Reconsideration of this 
Court’s November 14th Holding 


If the larger reservoir is to be built the actual construc- 
tion of it must be started promptly because otherwise the 
entire project will be delayed. The whole reservoir, in- 
cluding the part on petitioner’s land has to be built as part 
of one operation to avoid enormously expensive rehandling 
of material and a huge increase in the cost of the project. 
Any delay in its completion will add greatly to its cost. 


By orders dated September 15 and October 29, 1958 
the United States District Court for the Western District 
of New York directed that the Power Authority have 
immediate possession of all Tuscarora land needed for the 
project except that within 200 feet of dwellings located on 
it. Pursuant to the orders the Authority deposited in court 
the sum of $2,000,000.00 to be available as payment for the 
property if and when title passes through condemnation 
and to be used as security for damages in case the condem- 
nation action is dismissed or withdrawn. The relocation of 
transmission lines which involved use of Tuscarora land 
is more than 98% completed, including the part on such 
land. In addition to the transmission line relocation work, 
the Power Authority has carried out clearing and grub- 
bing, the digging of a drainage ditch, as well as other work 
necessary for preparing the site for the dikes on the 
reservation land. If the Authority were to commence 
actual dike construction on the land and thereafter had to 
abandon the work for any reason, the damages it would 
have to pay would be very substantial. 


Since it would not be feasible to use alternate land for 
the reservoir if petitioner’s land is not available, inter- 
venor’s only choice will be to build a smaller reservoir even 
though this results in a reduction of the dependable capacity 
of the project to produce power and an increase in cost of 
power. Ifa smaller reservoir is to be built it will be neces- 
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sary to redesign the Tuscarora powerhouse and the 
reservoir dikes. 


Contracts bave been let for the powerhouse and the 
larger reservoir and construction is actually underway. 
If changes are to be made, contractors will have to be 
notified very soon. 


Importance of Facts Established for the First Time 
After Remand 


We believe that this Court’s November 14th holding was 
based in large part upon a misunderstanding of facts some 
of which have been developed as part of the record for the 
first time in the hearing recently concluded by the Federal 
Power Commission. 


In construing Public Law 85-159 (Act of August 21, 1957) 
and its application to Tuscarora land, this Court relied upon 
inaccurate statements made in the January 30 and March 21 
decisions of the Federal Power Commission to the effect 
that Tuscarora land was not really needed for the project. 
Evidence produced at the recent hearing shows without 
contradiction and the Commission has now found—although 
not as unequivocally as it should have—that Tuscarora 
land is essential because without it the project cannot make 
use of all the Niagara water available to the United States 
as required by the 1957 statute. 


This Court also relied upon erroneous and misleading 


statements of fact contained in briefs submitted to it on 
behalf of the Tuscarora. 


Some of the misstatements in petitioner’s briefs upon 
which the Court obviously relied dealt with the legislative 
history of Public Law 85-159 which authorized the Niagara 
Power Project. Consequently statements made by the 
Court with respect to it are very largely in error. 


For example it was shown at the recent hearing that, 
contrary to the Court’s impression, Congress was well 
aware that a reservoir was an essential feature of the pro}- 
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ect and that the size of the reservoir had to be increased 
materially as a result of the June 7, 1956 rockslide which 
destroyed the Schoellkopf Plant of the Niagara Mohawk 
Power Corporation. Documents were supplied to Congress 
showing that some of the very land which constitutes the 
Tuscarora Reservation was needed although ownership of 
none of the land needed for the project was shown. 


A representative of the Seneca Nation testified before 
both the Senate and House Public Works Committees at 
hearings on Niagara bills in the 82d Congress that the In- 
dians owned land needed for the project including that 
where the intake works and main power house are being 
constructed. 


The statement in petitioner’s main brief, which appears 
to have been relied on by the Court in its memorandum 
opinion, that the General Counsel of the Power Authority 
testified before the House Public Works Committee that 
the Niagara Mohawk Power Corporation owned the land 


required for the project was not true. The record of the 
hearing shows that the Committee was fully aware that 
Niagara Mohawk did not own all the land needed for the 
project. On the other hand the witness testified that the 
Power Authority could condemn land needed for the project 
regardless of its ownership. 


These facts are all important because the legislative 
history of the 1957 Act shows that Congress, in directing 
the Commission to issue a license to the Power Authority 
for the Niagara project, undoubtedly intended that the 
licensee be authorized to acquire whatever land is needed 
for the project including Tuscarora land. 


As we show in our brief in support of our petition, the 
authority of the Commission to issue the Niagara license 
was derived solely from the 1957 Act and not from § 4(e) 
of the Federal Power Act. Therefore, the limitation which 
the first proviso of § 4(e) imposes on the power of the Com- 
mission to issue licenses under that section within reserva- 
tions of the United States has no bearing on the Niagara 
license. 
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Evidence produced at the recent hearing with respect to 
facts is important because even if the 1957 Act did not com- 
pletely supersede §4(e) of the Federal Power Act as far 
as the Niagara is concerned, petitioner’s land in order to be 
a reservation within the meaning of § 4(e) must constitute: 


(1) Part of ‘“‘public lands and reservations of 
the United States’’, (§ 4(e)) 

(2) Part of ‘‘lands or interests in lands owned 
by the United States’’ and ineligible for private ap- 
propriation under Federal Law; (§ 3(2)) 

(3) Part of a reservation which ‘‘falls’’ under the 
‘‘supervision’’ of some department of the United 
States government; (§ 4(e)) 

(4) ‘‘Tribal lands embraced within an Indian 
reservation’’. (§ 3(2)) 


Evidence adduced at the recent hearing shows that the 
facts concerning the history and nature of the Tuscarora 
reservation and the connection of the United States with it 


are quite different from what this Court believed as evi- 
denced by its memorandum opinion. 


In addition, evidence received at the hearing shows that 
this Court’s assumption that the land licensed by the Fed- 
eral Power Commission for the Niagara Power Project 
and the subject of this review proceeding was tribal land 
was ill founded. Nothing in the record previously before 
this Court or in the briefs heretofore submitted to it sheds 
any light on the subject. However, evidence just adduced 
for the first time unequivocally shows that at most only 
forty-five acres of the land can be so denominated within any 
reasonable construction of the term as used in the Federal 
Power Act. 


Beth the Power Authority and the Commission staff 
asked the Commission to make findings with respect to 
these facts. Such findings based upon the evidence would 
have been helpful to the Court. The Commission undoubt- 
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edly erred in ignoring the requests. However, since we 
do not have time to return to the Commission and renew 
the request for such findings we are submitting to the Court 
herewith copies of the proposed findings and supporting 
data submitted by the Power Authority, the Commission 
staff and counsel for the Tuscarora. The findings requested 
by the Authority and the Commission staff summarize the 
evidence and of course give record references. 


We have included in the annexed petition a recital of 
what we believe are the relevant facts as they have been 
shown at the hearing. 


We are also submitting to the Court herewith copies of 
the transcript and of all exhibits introduced in evidence at 
the hearing held by the Commission in 1958 pursuant to 
this Court’s remand. 


Conflict of this Court’s November 14th Holding With Prior 
Construction of § 4(e) of Federal Power Act. 


In support of our motion to file the annexed petition we 
respectfully invite this Court’s attention to the following: 


1. During the course of the hearing conducted by the 
Federal Power Commission in the fall of 1957 the Depart- 
ment of Interior made an administrative determination 
that Tuscarora land is not a reservation within the meaning 
of $4(e). (The fact that this is so is evidenced by a letter 
sent by the Undersecretary of the Interior to the Chairman 
of the Federal Power Commission as recently as November 
21, 1958 which was incorporated in the record of the hear- 
ing just concluded by the Commission. Exh. 215, R. 4858°*.) 


* Exhibits and testimony at the Federal Power Commission 
hearings, ‘‘Matter of Power Authority State of New York’’ are 
cited herein as ‘‘Exh.’’ and ‘‘R’’, respectively. Public documents 
introduced at the hearings are designated by the Commission as 
‘*Items’’ and each is given a number. ‘‘Items’’ referred to herein 
are those introduced at the hearings. 
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2. During the course of the 1957 hearing the staff of 
the Federal Power Commission took the position that it 
was not such a reservation. 


3. Counsel for the Tuscarora evidently took the same 
position because although on November 25, 1957 they filed 
a petition on behalf of the Tuscarora for leave to intervene 
in the license proceeding (which was granted on December 
9), and on January 2, 1958, filed a brief with the Commission 
asking that Tuscarora land be excluded from the project, 
they made no claim that the finding provision of § 4(e) 
applied until February 28, 1958 when they petitioned 
for rehearing with respect to the Commission’s January 
30th order. 


4. On March 21, 1958 the Commission made an admin- 
istrative determination that the finding provision of § 4(e) 
did not apply to the Tuscarora Reservation. 


5. The Court of Appeals for the Second Circuit, both in 


its July 24, 1958 order declaring that Tuscarora land could 
be condemned under § 21 of the Federal Power Act and 
in its August 26, 1958 order denying reargument necessarily 
determined that the provision did not apply. (The argu- 
ment that § 4(e) did apply was made by counsel for the Tus- 
carora in their original brief, on oral argument, and as a 
ground for their petition for rehearing.) 


6. The Tuscarora made the same argument in their 
petition to the Supreme Court for certiorari in connection 
with the Second Circuit judgment. (The Supreme Court not 
only denied certiorari, but refused to stay the condemnation 
action in the Western District of New York pending this 
Court’s decision in this review proceeding, although the 
Tuscarora argued that the issue of the applicability of the 
§4(e) proviso could validly be decided only in this 
review proceeding.) 
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In view of all these facts, we ask leave to file the annexed 
petition and brief. We further ask this Court to direct the 
Commission immediately to certify to it the record of the 
hearing conducted as a result of this Court’s remand. 


Dated, February 5, 1959. 
Respectfully submitted, 


Txomas F’. Moors, Jz., 
10 Columbus Circle, 
New York 19, New York. 


Freperic P. Leg, 
1200 18th Street, N. W., 
Washington 6, D. C. 
Attorneys for Intervenor. 
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UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Tuscarora Inpuan Nation, 
Petitioner, 
v. 


FeperaL Powsr Commission, 
Respondent, >No. 14,475 


and 


Powrr AUTHORITY OF THE STATE OF 
New Yor, 
Intervenor. 


PETITION FOR RECONSIDERATION OF THE INTERLOCU- 
TORY HOLDINGS IN THE MEMORANDUM 
OPINION OF THIS COURT. 


Intervenor, Power Authority of the State of New York, 
respectfully petitions this Court to reconsider the following 
interlocutory holdings set forth in its memorandum opinion 
of November 14, 1958. 


1. Necessity of Tuscarora Land for Niagara Project 


This Court in its November 14th memorandum opinion 


stated: 

‘As a matter of fact the Federal Power Com- 
mission did not understand when it issued its license 
order of January 30, 1958, that the taking of these 
reservation lands was necessary for the project or 
that it was authorizing the taking of such lands. In 
its order the Commission referred to the objection 
of the Tuscaroras to the use of their land for reser- 
voir purposes and said: ‘However, we do not attempt 
to pass on the question since other lands are avail- 
able for reservoir use if the Applicant is unable to 
acquire the Indian lands, although alternative lands 


may be more expensive.” ”’ 
eS e @ 


“‘On the record before us it does not appear that 
the acquisition of the Tuscarora land is a matter of 


4 
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necessity to the construction of the project to the 
full extent of its planned scope. The acquisition is 
desirable solely from the standpoint of economy; 
apparently acquisition and construction costs would 
be lower here than at any other place im the area. 
We fail to find anywhere an inclination of the Con- 
gress to save costs to its sole licensee for this 
enormous power project at the expense of Indians 
living on an Indian reservation’’.® 


Actually as was conclusively proved at the hearings just 
concluded, Tuscarora land is necessary for the Niagara 
Project. 

The Commission on February 2, 1959 found that ‘‘a 
pump storage reservoir with usable storage capacity of 
60,000 acre feet is required to utilize all of the United 
States’ share of the water of the Niagara River made avail- 
able by international agreement, a requirement expressly 
imposed by Congress in the Act of August 21, 1957, Public 
Law 85-159,’’ and that a smaller reservoir would ‘‘result in 
a plan not best adapted to the comprehensive development 
of the Niagara River for power and other purposes’’. 

Public Law 85-159 (16 U. S. C. §§ 836, 836a; 71 Stat. 
401) requires the Commission to include in the Niagara 
license conditions required and deemed necessary under 
the Federal Power Act. The first condition listed in the 
Act is contained in §10 (a) and requires that the project 
be built in such a way as to be best adapted to a compre- 
hensive plan for development of the river. In effect, the 
Commission has found that this condition cannot be com- 
plied with unless the reservoir has a capacity of 60,000 acre 
feet. 


* The importance of cost was discussed several times in Com- 
mittee reports and in the debates. See e.g., Item II, pp. 3, 8, 9, 10; 
Item III, pp. 2, 7; 104 Cong. Rec. 13195, 14438, 14445. ‘‘The cost 
of public projects is a relevant element in all of them.’’ United 
States ex rel. Tennessee Valley Authority v. Welsh, 327 U. S. 546, 
554 (1946). There has never been any suggestion on the part of 
anyone connected with the project that the Tuscarora be unfairly 
treated. They have been offered, subject to court approval, much 
more than their land is worth (R. 4168, 4530) and if they wish they 
can buy additional land with the proceeds. 
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The Commission further found that it would be ‘‘techni- 
cally infeasible’’ to reduce the area of the reservoir without 
reducing its capacity. 

Finally the Commission found that an attempt to use 
alternate land in place of Tuscarora land would delay con- 
struction, cause severe community disruption, divide the 
town of Lewiston in two, require rerouting ‘‘at unreason- 
able expense’’ of main highways and railroad tracks, dis- 
rupt schools, sewage, water supply, fire protection, civilian 
defense and require the removal of approximately 450 homes 
and two cemeteries and the destruction of a new school 
costing more than one million dollars. 

The inescapable conclusion is that Tuscarora land is 
absolutely essential to the comprehensive development of 
the Niagara River as mandated by Congress. 

In passing Public Law 85-159 Congress mandated that 
a Niagara Project be built capable of utilizing all the water 
of the Niagara River available by international agreement 
and that power be produced as cheaply as practicable. As 
shown infra (pp. 9, 11-12), it understood in passing the 
legislation that the project would have a dependable firm 
capacity of 1,800,000 kw on a 17-hour-basis, and it specifi- 
cally understood that in order to have that much capacity 
a 60,000 acre foot reservoir was necessary. 

The evidence shows that a 60,000 acre foot reservoir to- 
gether with the roads and transmission lines which must 
necessarily be built around it requires approximately 2,800 
acres of land (R. 266, 273-275, 1529, 3481-3482). 

Because of topography, community disruption, and 
engineering factors it would not be practical or feasible 
to build such a reservoir without using Tuscarora land. 
The uncontradicted evidence in the record shows this (R. 
4957, 4959-4960). 

The general location of the reservoir is limited by ge- 
ography because it must be on land of approximately 620 
feet in elevation and must be near the Niagara escarpment 
but not actually on it (B. 4000-4002). It is limited by the en- 
gineering necessity for a sufficient surge basin between the 
main power plant and the pumping-generating plant (R. 
3990, 4005). Itis limited by the present location of the main 
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line tracks of the New York Central Railroad which it would 
be utterly impractical to move (R. 3989-3990, 4386-4387, 
4864-4865). 


If alternative land were attempted to be used, delay in 
construction of the project would amount to two or three 
years (RB. 4508, 4866). Serious community disruption in- 
cluding among many things the moving of approximately 
450 homes as against some 37 on the Tuscarora land would 
result (R. 4052, 4054, 4167, 4187, 4307, 4309, 4321-4322, 4343, 
4389, 4467-4469, 4488-4489, 4509, 4731-4732, 4743, 4755, 4775, 
4864). Building the reservoir on the only alternative site 
possible from an engineering standpoint would increase the 
cost about $20,000,000 (R. 4008-4009, 4020, 4021, 4050, 4053, 
4507-4509, 4533). It would be necessary to take 1,721 acres 
to replace 1,383 acres of Tuscarora land (R. 4311-4312). 


As a result, if Tuscarora land is not used for the Niagara 
project, the capacity of the reservoir will have to be reduced 
(R. 4957, 4959-4960). With a reduced reservoir the project 
would not comply with the mandate of Congress that it 
utilize all of the United States share of the water, because 
there are periods when the flow of the river is so high that 
the turbines and generators would not be capable of utiliz- 
ing all of it and part of the water would go to waste (R. 
4796, 4802). The firm capacity of the project would be re- 
duced below the 1,800,000 kw capacity contemplated by 
Congress. If reduced to about 1,500,000 kw*, the result 


* This is the amount of capacity which an expert witness esti- 
mated would result. Since when he gave his testimony he had not 
completed the detailed studies necessary to make an accurate com- 
putation, the firm capacity might be somewhat higher, but with the 
smaller reservoir it would still be very much less than with the 
larger reservoir. The testimony at the hearing shows that while 
it is possible to raise the height of the reservoir and get some greater 
capacity that way it is extremely undesirable to do so. Among 
other things this would overload the machinery and decrease its 
efficiency and that of the project generally (R. 2509, 2603-2608, 
3084, 4814, 4819, 4827-4828, 4867). The Commission has found 
that higher dikes are ‘‘technically infeasible’’ and ‘‘economically 
undesirable’’. 
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estimated in the testimony before the Commission, the price 
at which firm power can be sold would be increased from 
4Y,* to 434 mills (R. 4797-4799, 4808). This also would be 
contrary to Congressional mandate, for Public Law 85-159 
says that power shall be sold to preference customers ‘Sat 
the lowest rates reasonably possible’’ and that low power 
costs shall be restored to industries formerly served by the 
Schoellkopf plant ‘‘as nearly as possible’. 


2. Legislative History of Public Law 85-159 (16 U.S. C. § 836, 
71 Stat. 401) which Authorized the Niagara Power Project. 


In this Court’s November 14th memorandum opinion it 
stated: 

‘¢Moreover the record is quite clear that Congress 
was not advised of the possibility that Indian reser- 
vation lands might be sought as the site of part of 
the project.° The Committee reports make no men- 
tion of the location of the project works, except, of 
course, that they would be in this area. During the 
hearings in 1956, on bills relating to the Niagara 
power project, witnesses represented to the House 
Committee that the lands to be acquired for the 
project belonged to the Niagara Mohawk Power 
Company. Senator Chavez, Chairman of the Com- 
mittee in charge of the bill, told the Senate: ‘No 
dams or provisions for storage of water are neces- 
sary.’” This testimony related to the project as 
planned prior to the Schoellkopf disaster, but we 
are not advised that the impression given was ever 
withdrawn or changed. 


108 Cong. Rec. 13194-211, 13364-5, 14437-56 (1957) ; 
H. R. Rep. No. 862, 85th Cong. Ist Sess. (1957) ; S. Rep. 
No. 539, 85 Cong., Ist Sess. (1957). 

7108 Cong. Rec. 14438 (1957).”’ 


* This price has been increased from 4 mills since the 1957 
hearings before the Senate Public Works Committee because of 
rising construction and interest costs and because the Commission 
in its January 30, 1958 order required the Authority to amend its 
plans and cover the whole waterway in order to avoid the com- 
munity disruption which an open canal would cause (F. P. C. 
Order, Jan. 30, 1958, pp. 4, 6-7 i 
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We believe this statement of the Court was based in part 
at least upon misstatements contained in the September 29, 
1958 brief petitioner, Tuscarora Indian Nation, filed with 
this Court including the following which appears at 
pp. 23-24: 


“Lastly, on three separate occasions during his 
testimony in 1956, Thomas F. Moore, Jr. general 
counsel for the New York Power Authority, told the 
House Committee on Public Works that the lands to 
be acquired for the Niagara Power Project belonged 
to the Niagara Mohawk Power Company.® 


* Hearings before the House Committee on Public Works 
on S. 1823 and H. R. 11477 relating to the Niagara Power 
Project, 84th Cong. 2d Sess., pp. 23, 25 and 27. To the 
same effect is the testimony of representatives of the Corps 
of Engineers.’”’ (Emphasis in original). 


The statement with respect to the testimony of the wit- 
ness Moore is untrue. 


The facts are that at hearings conducted by the House 
Committee on Public Works in 1956 (Public Document 
84-22, Item VI), testimony was given by a representative 
of the Corps of Engineers with respect to a plan of develop- 
ment indicated on a map showing a storage reservoir of 
30,000 acre feet containing about 1,200 acres, and by the 
witness Moore as a representative of the Power Authority 
by reference to a model showing a reservoir which was to 
have a capacity of about 40,000 acre feet and to cover about 
1,700 acres. (The Federal Power Commission’s Bureau of 
Power had prepared a report which showed a reservoir of 
22,000 acre feet occupying an area of 850 acres.) (R. 4893, 
4894, 4930, 4949, 4950) 


These hearings were conducted only three weeks after 
the destruction of the Niagara Mohawk Schoellkopf plant 
which, under plans prepared up to the time of the hearing, 
was to continue to utilize about 20,000 cubic feet per second 
of water available to the United States under the 1950 
treaty (BR. 4953). 
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The testimony at the hearings indicated that the 
plan would have to be revised to increase the scope 
of the project in order to utilize all of the water of the 
Niagara available to the United States, including the 20,000 
cubic feet theretofore used by the Schoellkopf plant 
(BR. 4950; Item VI, pp. 15, 18). While there was a state- 
ment on the part of an Army Engineer to the effect that 
Niagara Mohawk Power Corporation ‘“‘generally’’ owned 
all the land needed for the smaller project, this testimony 
was directed at the Army Engineers plan shown on the map 
in the hearing room with a different system of waterways 
located in areas different from those shown on the model 
of Power Authority’s plan which was also in the hearing 
room. Even with respect to that earlier plan of the Engi- 
neers the testimony was incorrect. (R. 4970; Item I, plates 
2-7.) Actually, Niagara Mohawk owned only 42% of the 
land needed for the present project (R. 4896-4904, 4970- 
4971). 


The testimony of the Power Authority witness Moore 
made it clear that the Niagara Mohawk Power Corporation 
did not own all the land needed for the Power Authority’s 
project even as previously conceived, but that the Power 
Authority would condemn the land from whoever owned it, 
whether it be Niagara Mohawk or any other entity. 


At no time did the witness Moore testify that Niagara 
Mohawk owned all the land needed and the following 
excerpts from the transcript of the hearings indicate that 
the Congressmen did not understand that it owned all such 
land: 

‘*Mr. Fatton. I also understand that most of this 
property has been acquired by the Niagara Mohawk 
Power Co. Where is the New York Power Authority 
going to build a plant if granted a license? 

‘*Mr. Moore. I would much prefer the engineers 
answer that question, but I am sure the power plant 
will be in the same place, no matter who builds it. 


‘Mrz. Farion. How will you acquire the property? 
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‘¢Mr. Moorz. We have four methods under stat- 
utes we are using on the St. Lawrence. There are two 
different condemnation acts we have available in 
the State. There is a State appropriation act avail- 
able and a Federal Power Act condemnation proced- 
ure available. As far as the Niagara is concerned, 
we have two separate State condemnation acts avail- 
able one in the Power Authority Act itself and the 
other in the general condemnation law. The Federal 
Power Commission procedure is available, and as 
far as the appropriation procedure is concerned an 
amendment to the State law I think would be required 
specifically to apply it to Niagara, but I think it can be 
done.’’ (pp. 23-24). 


‘“‘Mr. Smite. Mr. Moore, the power company 
could have the same trouble in acquiring the rest of 
their needed land. Is that right? 


‘‘Mr. Moorr. I think the power company would 
probably have more, because under the law under 
which power companies operate I believe, and Mr. 
Martin can tell you better than I can I am sure, but 
I believe under those laws the court has to determine 
the question of necessity, as well as the amount of 
damages; whereas under the procedures which the 
power authority uses the authority has the right to 
determine the necessity and the court determines, if 
a? no agreement, the amount of damages.”’ 

p. 24). 


‘Mr. DonpEro. Just a moment. Suppose what 
you are saying is true. You would still have to con- 
demn or buy the property which they own to build 
a plant at Lewiston. Is that right? 


“<Mr. Moore. We would have to condemn or buy 
from private people the land necessary for this pro- 
ject. In some cases it is Niagara Mohawk, and I 
assume in some cases others. 


‘Mx. Donpero. When you say ‘private people’ 
you mean private power companies? 


‘“Mr. Moore. They may be individuals, or farm- 
ers, or school teachers, or anything.’’ (p. 23). 
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Thus, Congress was advised that the Power Authority 
had the right to condemn property needed for the project 
regardless of its ownership and that it could do so either 
under State statutes or under the Federal Power Act. 


After the House hearings in June, 1956 and as a result 
of the Schoellkopf disaster, the Power Authority developed 
plans to utilize all the water of the Niagara River available 
to the United States by enlarging the scope of the project 
and increasing the size of the project features. In January, 
1957 it published a brochure (Exh. 191) which described 
the new project and contained maps showing an enlarged 
reservoir located in part on Tuscarora land. Although 
ownership of the various parcels needed for the project 
was not stated, roads were indicated and thus the maps 
showed unequivocally that the reservoir took in what is 
Tuscarora land. (Exh. 191, pp. 40-41, 43; R. 5519) 


The fact that Tuscarora land was included in the plans 
was an open and notorious one. Maps and other material 


from the brochure were printed in the Niagara Falls news- 
paper. Copies were sent to the Tuscarora together with 
advice that some of their land was needed. With the aid of 
the brochure the Authority attempted in January, February 
and March, 1957 to negotiate with the Tuscarora for the 
taking of their land (R. 4324-4326; Exh. 191, 192, 193). 


In April, 1957 the Senate Public Works Committee held 
hearings leading to the passage of Public Law 85-159 which 
mandated the Federal Power Commission to issue a license 
to the Power Authority. The Authority’s brochure (Exh. 
191) was introduced into evidence at the hearing and was 
examined by each member of the Public Works Committee 
(R. 4906-4908, 5513-5514). 


The testimony and this exhibit showed: (a) that the 
project then being discussed and now known as Project 
2216 would have an installed capacity of 2,190,000 kw, (Item 
IV, p. 71) a dependable capacity of 1,800,000 kw, (id. pp. 
71, 76, 82) a total energy output of 13,000,000 kwh, (td. p. 
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15) and a dependable energy output of 10,700,000 kwh (Exh. 
191, p. 38) ; (b) that the industries in the area were suffering 
badly from the fact they no longer had for their use the 
cheap power formerly produced by the Schoellkopf plant 
which had brought the electrometallurgical and electro- 
chemical industries to Niagara (Item IV, pp. 15, 33-34, 70, 
156, 179-180, 221-224, 229-231, 234, 356-357); (c) that in 
order to stay in the area industry needed to be able to buy 
power for a maximum of 4.5 mills (id. pp. 72, 225, 356) ; (d) 
that the project as planned by the Power Authority would 
produce power for about 4 mills (7d. pp. 26, 75, 187, 349, 355- 
356) ; (e) that in order to do this a reservoir was necessary 
(id. pp. 71, 172; Item II, pp. 6, 7; Item IL, p. 5); (f) that 
the reservoir would be built in open country (Exh. 191, 
p. 43); and (g) that the reservoir was on the outskirts 
of the City of Niagara Falls (Exh. 191, pp. 40-41, 43). As 
above stated, Exhibit 191 showed the actual location of the 
reservoir including Tuscarora land, although it was not 
labeled as such on the exhibit. The only ‘‘open country’’ 
upon which the reservoir could possibly be built includes 
Tuscarora land (R. 4919-4920). The Committee was told 
that the project would be built according to sound engineer- 
ing principles and was advised that these should be passed 
on by the Federal Power Commission (Item II, p. 69). 


On June 27, 1957, the Senate Public Works Committee 
reported out the bill which became Public Law 85-159 
(Item IIT). 


The House Public Works Committee did not hold public 
hearings on any Niagara bills in 1957 but on July 23, 1957 
it reported out a bill identical to the one drafted by and 
reported out by the Senate Committee.* Prior thereto the 


* The House Committee Report stated (p. 3) that further hear- 
ings in 1957 were unnecessary because extensive hearings on 
Niagara legislation had been held in previous sessions of the 
Congress. Thus the 1957 report was based on all testimony pre- 
viously adduced, including the 1951 testimony on behalf of the 
Seneca Indians (infra, pp. 13-14). 
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House Committee was furnished with copies of Exhibit 
191 (Exh. 223). 


A brochure (Exh. 218) addressed to the Members of the 
House of Representatives on July 25, 1957 after the bill 
which became Public Law 85-159 had been reported out by 
the Public Works Committees of both Houses but before it 
was passed in either, was sent to all members of the House 
and Senate. The files of the House Public Works Com- 
mittee still contain a copy of it (R. 5517). The document 
was concerned chiefly with power marketing, but a table 
inside its front cover showed that the project reservoir 
would have a capacity of 60,000 acre feet. 


The reports of both committees recommending passage 
of Public Law 85-159 referred to the fact that the project 
would contain a storage reservoir® and indicated the con- 
cern of Congress that the project be built as quickly as 
possible so that cheap power would be available to relieve 
the emergency caused by the Schoellkopf disaster (Items II, 


p. 2 and III, pp. 3, 8, 9, 10). 


Both reports showed that the project as planned by the 
Power Authority would have an installed capacity of 
2,190,000 kw of which 1,800,000 would constitute firm power 
on a 17-hour-a-day basis. They specifically stated that 
‘‘pump-storage and pumping-generating facilities will be 
required’? in order to achieve sufficient firm capacity. 


A definite representation was made in the Senate by 
Senator Javits that the project would have a firm capacity 


*The Hbuse report mentioned a reservoir of 22,000 acre feet 
covering 850 acres of land but specifically stated that it was a part 
of an old plan prepared before the Schoellkopf disaster. It stated 
that the project would have to be enlarged. The extent to which 
the reservoir had to be enlarged was of course brought to the 
attention of the Congress through Exh. 218. The House Report 
and that exhibit taken together showed clearly that since the new 
reservoir was about three times as big as the old it would require 
at Jeast 2500 acres of land. 
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of 1,800,000 kw on a 17-hour firm basis. (Cong. Rec. Vol. 
104, Part 130, p. 14,444, 85th Cong. 1st Sess.) 


It is clear that when Senator Chavez said, in the course 
of the debate on the Niagara bill, that there was not to be 
a ‘‘reservoir’’, he meant a reservoir created by damming 
a river. The Great Lakes constitute a natural reservoir 
but the provision of the 1950 Treaty with Canada makes a 
pump storage reservoir absolutely essential (R. 5300). 


As the Federal Power Commissioner Examiner said, at 
the conclusion of the recent hearing (R. 5519) : 


‘*In the report of the Senate Public Works Com- 
mittee on S. 2406 (Senate Report No. 539, dated 
June 27, 1957, first session of the 85th Congress, 
page 6, it was said: 


‘.,.. there is no controversy as to the most desir- 
able engineering plan of development. Studies and 
plans for the project have been made by [among 
others] the Power Authority of the State of New 
York. The latter organization having made the more 
recent studies which have taken into account the loss 
of capacity caused by the collapse in 1956 of the 
Schoellkopf station.’ 

‘‘These ‘more recent’ studies are reflected by 
exhibits introduced in this hearing which show that 
the reservoir proposed by these plans envisioned the 

ing of Tuscarora Indian lands even though not 
specifically so stated’’. 


As indicated, supra, this court in its memorandum opin- 
ion said: 

“Moreover the record is quite clear that Congress 

was not advised of the possibility that Indian reser- 


vation land might be sought as the site of part of the 
project.® 


103 Cong. Rec. 18194-211, 138364-5, 14437-56 (1957); 
H. R. Rep. No. 862, 85th Cong. Ist Sess. (1957); S. Rep. 
No. 539, 85 Cong., 1st Sess. (1957).”’ 
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While no witnesses appeared on behalf of any Indian 
tribe at the hearings on Niagara legislation in 1957, 
although the Tuscarora had been informed that part of 
their land would be needed for the project, New York 
Indians were represented at two hearings on Niagara legis- 
lation in 1951. (Hearings before House Committee on 
Public Works, September 19-21, 1951, Public Document No. 
82-8, pp. 163-169;* Hearings before Senate Committee on 
Public Works, August 21-22, 1951 on S. 517, S. 1963 and 8. 
2021, pp. 182-188). 


At those hearings a witness on behalf of the Seneca 
claimed they are the owners of a strip of land a mile wide 
along the Niagara River from Lake Erie to Lake Ontario 
within which the main power plant, surge basin, intake 
structures and part of the waterway must necessarily be 
located. (This strip along with the islands in the river 
was ceded by Massachusetts to New York in the Hartford 
Compromise of 1786. See p. 18, infra.) The witness also 
claimed the Seneca owned all the water rights and all the 
islands on the United States side of the river; that under 
the Treaties of 1784, 1789 and 1794 the ‘‘Mile Strip’’, with 
riparian rights, and the islands were guaranteed to the 
Seneca ; and that agreements for the purchase of part of the 
strip by the State of New York in 1802 and of the islands in 
1815 were in violation of the Indian Non-Intercourse Acts 
(precursors of 25 U. S. C. $177). 


It was and still is the Seneca’s claim that no United 
States Commissioner was present in 1802 and 1815 when 
New York State bought out Seneca rights in the southern 
half of the mile strip and the islands respectively. There 
appears to be no dispute about the fact that this is true as 


*The 1957 report of the House Public Works Committee 
(Item II) in connection with the bill which became Public Law 
85-159 referred to that hearing as well as to hearings held in 
subsequent years. 
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far as the 1815 transaction was concerned (N. Y. Assem. 
Doc. No. 51, 1889, pp. 211-213)°*. 


Part of the intake works for the project and a section of 
the water conduits are being built in the part of the mile 
strip covered by the 1802 agreement. Part of the intake is 
being built on Connors Island which was covered by the 
1815 agreement. The main power house and other project 
works are being built in the northern section of the mile 
strip, which is also claimed by the Seneca.** 


When the Seneca’s representative testified in 1951, both 
the Senate and House Committees had pending before them 
bills providing for development of the Niagara River by 
the Power Authority (S. 1963, H. R. 5099), by the Federal 
government (S. 517, H. R. 1642), and by private companies 
(S. 2021, H. R. 3146). Neither Committee issued a report 
during that term of Congress, but at the hearings indi- 
vidual members of each Committee made it plain that 
ownership of the land by the Indians would not deter Con- 
gress from passing legislation for the project. Some 
members advised the Indians that the Courts would protect 
their rights and others suggested that they seek relief for 
wrongs done them in the past from other committees of 
Congress (Senate Hearings, swpra, pp. 187-188; House 
Hearings, supra, pp. 166, 167, 168). 


One member of the House Committee said: 


‘Mr. AnceLy. I gather from what you are saying 
that you are interested in protecting the rights of the 
Indians. I did not hear your testimony. 


“In amended petitions to the Indian Claims Commission 
the Seneca allege that no Commissioner was present at the treaty 
between the State of New York and the Seneca held on August 20, 
1802 (Indian Claims Commission, Docket No. 342-B, Para. 22 
Docket No. 342-C, Para. 22). 

** New York never bought out any Indian rights with respect 
to the Northern half of the mile strip on the theory that these 
rights had been given up by various treaties, beginning with the 
Treaty of April, 1764. 
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‘*T come from Portland, Oreg. We have a large num- 
ber of reservations, Indian lands, and rights under 
treaties, particularly on the Columbia River. The 
way it is handled out there, the Government takes any 
of their property, which it can do, of course under 
condemnation. It can condemn the property owned 
by me or the Indians as far as that goes, but it must 
compensate the person who owns the property. The 
Indians have recourse against the Government for its 
value if their property is taken.’’ 


A bill almost identical with H. R. 3146 was reported out 
by the House Committee in 1953 and passed by the House 
(H. R. 4351; House Report No. 713, 83rd Cong., Ist Sess. ; 
99 Cong. Rec. 8385). 


The legislative history of Public Law 85-159 dating back 
to the first hearings held on Niagara legislation after the 
1950 Treaty was entered into shows clearly that it was 
Congress’ intention in enacting the legislation that what- 
ever land is needed for the project should be available 


regardless of ownership. 


3. Origin of the Tuscarora Reservation. 
This Court in its November 14, 1958 Opinion said: 


‘<We think that this reservation is one in which 
the United States has an interest, and the result 
here reached must be the same as if the phrase 
‘¢owned by the United States, [etc.]’’ were not con- 
strned as a limitation upon the terms ‘‘tribal lands 
[etc.]’. The money derived from the sale im 
North Carolina was handled by the United States on 
behalf of the Indians and was applied by the United 
States to the acquisition of this land, which adjoined 
pe eernanen already owned and occupied by the 
tribe’’. 


The Tuscarora Reservation consists of three parts desig- 
nated as Parcels A, B and C on the centerfold map. The 
land needed for the Niagara Power Project is the shaded 
part of Parcel C. 
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The Tuscarora migrated from North Carolina to Cen- 
tral New York State before the Revolution and lived there 
many years with the Oneida, who held sway in that 
area, approximately 200 miles from Niagara. The Tus- 
carora had no territory of their own. Their relationship 
to the Oneida has been variously described as ‘‘tenants at 
will or by sufferance’’ and ‘‘gnests’’ (Exh. 233, p. 510; 
N. Y. Sen. Doc. No. 24, 1846, p. 68). 


They were, however, accepted as members of the Five 
Nations which then became known as the Six Nations. The 
others in addition to the Oneida were the Mohawks, the 
Onondaga, the Caynga and the Seneca. 


The Seneca occupied a vast area in Western New York, 
including all of what is now Niagara County except a four 
mile strip on the west parallel to the Niagara River which 
they ceded to the King of England at two treaties held in 
1764 (London Documents, Vol. XXXVII, p. 621; td. p. 652). 


A few Tuscarora fought with the Seneca on the side of 
the British and after they were defeated at the Battle of 
Elmira in 1779 went to the neighborhood of Fort Niagara 
which the British held until 1796. There they were under 
the protection of and received rations from the British. 


There came a time, perhaps as early as the 1780’s, when 
a few Tuscarora settled on the square-mile area shown as 
Parcel A on the centerfold map (Exh. 239). This is located 
about 6 miles south-east of Fort Niagara. Historical ac- 
counts differ as to the time of the settlement and there are 
no contemporary documents which fix it. The most that can 
be said with certainty is that they were there prior to 1797. 
The Tuscarora had the same kind of tenure there with the 
Seneca as their kinsmen had with the Oneida in Central 
New York. They were described by one of their own chiefs 
as ‘‘squatters upon the territory of another distinct nation’’ 
(Exh. 233, p. 510). 


The United States in the 1784 Treaty of Fort Stanwix 
(7 Stat. 15) and the unratified 1789 Treaty of Fort Harmar 
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(7 Stat. 33), both with the Six Nations, specifically prom- 
ised to hold the Oneida and the Tuscarora secure in the 
lands upon which they then lived which were in Central 
New York. By the same treaties the United States promised 
to secure to the Six Nations a tract of land in Western 
New York, east of a line parallel to and approximately 4 
miles east of the Niagara River and running its full length 
from Lake Erie to Lake Ontario as shown on the centerfold 
map. All the land west of that line (the northern half of 
which had been ceded by the Six Nations to the King in 
April 1764°) was acknowledged to be under United 
States as distinguished from Indian Control. As the map 
shows, Parcel A was west of the line and hence no possible 
Indian claim to it was protected by the 1784 and 1789 
treaties. 


The 1794 Treaty of Canandaigua (7 Stat. 44) between 
the United States and the Six Nations superseded the prior 
treaties and specifically recognized that the Seneca Indians 
and only the Seneca Indians had possessory rights to the 


Western New York area. The 1794 Treaty brought a 
change in the boundary between the United States and the 
Indians by restoring the April 1764 boundary line. Under 
that Treaty with the King and now under the 1794 Treaty 
with the United States, the westward line of the Seneca’s 
possessions was acknowledged to be the Niagara River for 
about half the distance from Lake Erie northerly toward 
Lake Ontario. Along the northern half of the River begin- 
ning at the point where Gill Creek runs into it a line was 
drawn to a point on Lake Ontario about 4 miles east of Fort 
Niagara and this line constituted the westward boundary 
in the area. As a result of the 1794 Treaty all the land 
within the present Tuscarora Reservation, including Parcel 
A, was secured to the Seneca. There is some confusion in 
the Treaty as to the exact location of the line. The location 


* A second treaty between the King and the Seneca, concluded 
in August 1764 appears not to have applied to any of the land 
involved in this litigation (London Doc. XX XVII, p. 652). 
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most fayorable to the Seneca is shown on the centerfold 
map. 


Under the 1786 Hartford Compact between New York 
and Massachusetts, New York was recognized td have sover- 
eignty and Massachusetts to own the underlying fee and 
the right to buy out the Seneca’s interest with respect to 
their territory, except for a strip one mile wide along the 
Niagara River. All rights which had been derived from the 
King to this strip along the whole length of the River be- 
tween Lake Erie and Lake Ontario were conceded to be in 
New York. All of the islands on the United States side of 
the international boundary, both in the southern and 
northern halfs of the River were acknowledged to belong 
to New York (RB. 5153-5155). 


By 1794 Massachusetts had sold the fee and preemptive 
rights in the westerly part of its land including that which 
was in what is now Niagara County to Robert Morris who 
in turn had sold it to the Holland Land Company with the 
understanding that he would buy out the Seneca’s rights 
on its behalf. At Big Tree in 1797 Morris, with the appro- 
bation of the United States, purchased the Seneca’s prop- 
erty rights in the area except for certain clearly denomin- 
ated parts which were reserved to the Seneca. None of 
the present Tuscarora Reservation was so reserved. As 
a result of the 1797 transaction, unencumbered fee title 
in the land on which it is located passed to the Holland 
Land Company (R. 5142-5147, 5157, 5158, 5250). 


In 1798 it was brought to the attention of the Holland 
Land Company that a group of Tuscarora was squatting on 
some of the land to which the Company had obtained title. 
The Company noted that the Tuscarora had been ‘‘forgotten 
at the Treaty of Big Tree’’ and decided it would be just and 
a matter of good policy to allow them to continue to live on 
the square mile known as Parcel A. By this time, however, 
the original group has been increased by others who had 
come from Central New York and they had spilled over onto 
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Parcel B*. The Company decided to allow them to have a 
second square mile—the northern half of Parcel B—but 
upon a petition from the Tuscarora, finally allowed them to 
have a total of three square miles. This included all of 
Parcel A and Parcel B. There was no formal conveyance, 
but there was a definite understanding that the underlying 
fee and the right of preemption would remain in the Com- 
pany (Exh. 232A-232E; R. 5159-5165). 


By deed dated March 30, 1808 the Seneca Indians pur- 
ported to deed a square mile of land to the Tuscarora ‘‘in 
consideration of love and affection.”’ The property so in- 
tended to be conveyed was not described except that it 
was ‘‘in their actual possession now being’’ (Exh. 232 V). 
Having sold the land in 1797 the Seneca had no title to 
convey in 1808 (R. 5168). 


The United States had no part in these transactions. 
The original two parcels of the Tuscarora Reservation were 
created for or acquired by the Tuscarora through the uni- 


lateral action of the Holland Land Company. Of course, 
the fact that the Seneca had originally allowed the Tus- 
carora to sojourn on Parcel A as ‘‘squatters”’ (Exh. 233) 
may be said to have a part in the overall situation. How- 
ever, the United States had nothing to do with it whatever. 


The Tuscarora purchased fee title to the remaining 
4,329 acre parcel of the reservation (Parcel C on the center- 
fold map) from the Holland Land Company. In 1801 the 
Tuscarora learned that North Carolina had enacted legis- 
lation protecting their rights of occupancy to some land 
which the-tribe had formerly held in North Carolina and 
upon which a few members were still residing. The Tus- 


© There is no definite proof as to when they came but two events 
undoubtedly contributed to it. One was the British giving up Fort 
Niagara in 1796. The other was the sale by the Oneida in 1795 of 
a large part of the remaining land on which they and the Tuscarora 
lived in Central New York (N. Y. Assem. Doc. No. 51, 1889, 
pp. 244-247). 
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carora asked the President of the United States to assist 
them in selling the North Carolina land and in buying with 
the proceeds some other land ‘‘in the neighborhood of our 
present residence’? (Exh. 232 F). Henry Dearborn, then 
Secretary of War, assisted them in the sale of their North 
Carolina land and in the purchase of Parcel C from the 
Holland Land Company. He appointed William BR. Davie 
to help the Tuscarora in their North Carolina negotia- 
tions and commissioned him ‘‘to give the consent and sanc- 
tion of the United States, so far as the same may be neces- 
sary’’. Agreement was reached by the Indians for the sale 
of the North Carolina land for $15,000 and thereupon Dear- 
born by direct negotiations with the Holland Land Company 
and by negotiations carried on through Erastus Granger, 
the War Department’s Indian Agent in Western New York, 
arranged for the purchase of Parcel C from the Company 
for $13,752.83. Dearborn took a deed to the property from 
the Company in his own name and in turn granted it a pur- 
chase money mortgage. The deed recited that the convey- 
ance was to Dearborn in trust for the Tuscarora. It was not 
a true trust however because by its terms he engaged to re- 
convey the property to the Tuscarora or to whomsoever 
they should designate whenever they so directed (Exh. 232 
S; RB. 5121-5123). 


The reason the original deed went to Dearborn is clear. 
The Company was not to be paid the full purchase price 
at once and a mortgage was to be given to secure payment 
of the balance. The Company insisted that the conveyance 
be to a white man who could give a valid mortgage which, 
of course, Dearborn did. While Dearborn engaged to con- 
vey the land to the Indians or their designees whenever 
they asked him to do so, all he could do while the mortgage 
was still in force was to convey it subject to a common law 
mortgage. Thus the Company was protected until full 
payment was made (Exh. 232 QO). 


It took longer than anticipated to collect for the North 
Carolina land but full payment was finally made through 
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a series of installments the last of which was received in 
1809. Prior to the time that arrangements had been com- 
pleted for the sale of the North Carolina land and the pur- 
chase of the new land the Tuscarora had asked Dearborn to 
arrange to have the proceeds of the North Carolina sale 
deposited in the Bank of the United States and kept there 
on their behalf until they could purchase the new land. 
However, as payments were received they were sent direct 
to Joseph Ellicott, the Holland Land Company’s agent in 
Batavia, New York, and each payment was endorsed upon 
the mortgage. The money never came into the possession 
of the United States (R. 5122, 5135-5136). 


Finally in 1809 when Parcel C was fully paid for, Dear- 
born executed a deed of it to the Tuscarora Indian Nation. 
The deed contained a personal warranty on his part to the 
Tuscarora. In communicating the fact that he had executed 
the deed, he advised the Nation to petition the New York 
State legislature to hold the land ‘‘in a national capacity’’ 


(R. 5121-5124; Exh. 232T, 2320). 


There was no Act of Congress involved in any part of 
the transactions except the general statute (1 Stat. 49) 
which established the Department of War and prescribed 
that the Secretary of the Department should have such 
duties as were assigned to him by the President in connec- 
tion with waging war and dealing with Indians. 

Parcels A and B were never taxed by New York or its 
subdivisions while in the possession of the Tuscarora but 
Parcel C was continnously taxed from the time the Holland 
Land Company acquired full title to it until 1821 (Exh. 
232W). In that year the New York Legislature as the re- 
sult of a petition from the Tuscarora enacted legislation 
making it tax-free (Chap. 146 Laws 1821, Exh. 232X). Thus 
it was as a result of the action of the State of New York 
that the land was treated as a tax-free Indian reservation. 
It is true that in 1867 the Supreme Court of the United 
States in the case of New York Indians, 5 Wall. 761, de- 
clared that an Indian reservation which had been set apart 
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and protected by a treaty of the United States to be exempt 
from state taxes. The Court held that to allow a state to 
tax such land would be a violation of a promise made by 
the United States to the Indians in the treaty. Of course, no 
treaty protects any of the Tuscarora land. 


As Assistant Attorney General Willis Van Devanter, 
quoting from New York Indians v. The United States, 30 
Ct. Cls. 413, said in a 1900 opinion (Exh. 250) with respect 
to the Tuscarora Reservation, the United States “had no 
property rights in the plaintiff’s New York lands and ac- 
quired none.’’ 


4. Interest in and Ownership of the Land Constituting the Tus- 
carora Reservation. 


This Court in its November 14 memorandum opinion 
stated: 
‘*The land here in dispute is indubitably ‘tribal 
lands embraced within Indian reservations’ within 
the usual meaning of that phrase.’’ 


When the Tuscarora acquired Parcel C they had but 
recently abandoned a nomadic state and were learning the 
white man’s way of tilling the soil. The Nation soon began 
to divide specific parts of the land permanently among its 
members. The members owned the houses and used the 
land allotted to them for their own purposes to the exclu- 
sion of all others. None of the Tuscarora land has ever 
been subject to allotment by the Federal Government under 
29 U.S. C. § 331 et seg. (24 Stat. 388 as amended) because 
no part of the Reservation was established by treaty, Act 
of Congress or Executive Order. It could not be allotted 
by the Federal Government for the further reason that the 
Federal Government did not own the underlying fee.* 


* The Alleghany, Cattaraugus and Tonawanda reservations of 
the Seneca were established by treaty. By Sec. 339 of Title 25 of 
the United States Code, 24 Stat. 391, Congress recognized its in- 
ability to allot that land by specifically exempting it from the 
Allotment Act. 
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However, in 1854, Chapter 175 of the New York Laws of 
that year gave legislative validation to the allotment of 
Tuscarora land by the Nation. The statute is now Section 
95 of the New York State Indian Law and reads as follows: 


§ 95. Allotment of lands 

‘*The chiefs or head men of the Tuscarora nation 
of Indians in the county of Niagara, in council, shall 
allot and set apart for any Indian or Indian family, 
making application and not possessing land, so much 
of the tribal lands as they shall deem reasonable and 
just; and no tribal lands shall be appropriated by 
any Indian to his own use, without such consent and 
allotment. Such chiefs, in council, may appoint a 
clerk, who shall enter in a book kept for that purpose, 
every allotment of tribal lands, set apart for any 
Indian or Indian family, and of the part thereof from 
which such Indian or family may sell timber and 
trees, and of the part he is permitted to clear for the 
purposes of cultivation.’’ 


The process of allotting Tuscarora land has been carried 
out to such an extent that the only land left in strictly tribal 
ownership consists of a swamp of 350 acres, a wood lot, the 
land underneath the only building owned in common by 
the tribe (the gymnasium) and a national farm consisting 
of 29 acres. This farm was once allotted to a man who 
acted as treasurer of the tribe. He surrendered it back to 
make up for some tribal funds which he had embezzled 
(Exh. 235, p. 3). 


Of the 1383 acres of Parcel C which the Commission 
licensed for the Niagara Project only 45 acres of swamp 
land—in a corner of the proposed reservoir—is unallotted 
tribal land (R. 5295-5296). 


Allotted land is treated as the individual property of 
the allottee just as property owned in fee simple outside 
the reservation is treated by its owners. The Nation 
is in the same position, for instance, as the State of New 
York in that property reverts to it only in the case of 
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escheat for lack of heirs. The allottees buy and sell prop- 
erty and upon death it is transferred by will or intestacy. 
The sole limitation is that it can be sold or descend only 
to members of the Nation (R. 4080-4081, 4089, 4100, 4143, 
5381-5384, 5391-5392). In addition to buying and selling 
the property the allottees rent it legally to members of the 
tribe and for some time a considerable amount of it has 
been rented illegally to non-Indians (Exh. 168, R. 4091, 
4135-4137, 4413, 4673, 4790-4791, 5413). Renting to non-In- 
dians is a violation of State law and also of § 177 of Title 25 
of the United States Code (4 Stat. 730). Despite this a sub- 
stantial amount of all the area used for agricultural pur- 
poses in the Reservation is now farmed by white men under 
leases from allottees (Exh. 168). The allottees receive the 
full rental payment and the Nation receives nothing. Al- 
lottees retain ownership of allotted land even though they 
have moved permanently from the Reservation (R. 4690). 
Allottees have built houses and other buildings on the al- 
lotted land and the Nation has absolutely no interest in them 
and receives no income from them. They are owned and 
controlled by the allottees just like buildings on non-reserva- 
tion land (R. 5390, 5394-5396, 5398, 5402-5404, 5413, 5414- 
5415). 


From the beginning, control of the property has been 
pursuant to State law, the only Federal statute applying 
to it being 25 U. 8. C. § 177 (4 Stat. 730). Disputes over own- 
erships are settled pursuant to State law in the State Courts 
(R. 4101, 4129.) Examples of such disputes are to be found 
in the following cases: Peters v. Tallchief, 121 App. Div. 309; 
Matter of Printup, 121 App. Div. 322; Tuscarora Nation v. 
Wiliams, 79 Mise. 445; Mt. Pleasant v. Gansworth, 150 
Misc. 584 aff’d 242 App. Div. 675; Mt. Pleasant v. Patter- 
son, 276 App. Div. 819. 


The extent of the interest of the allottees compared to 
the interest of the Nation in Tuscarora land was demonstra- 
ted in 1958 when the Niagara Mohawk Power Corporation 
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procured a transmission line right-of-way over a portion 
of the reservation by agreement with the Nation and the 
allottees and with the approval of the Niagara County 
Conrt and the State Public Service Commission (BR. 4113- 
4114, 4221-4294, 4949, 4244-4946, 4256-4257, 5284). The Com- 
pany paid $3,000.00 for the Nation’s interest and $13,200.00 
for the allottees’ interest (N. Y. Pub. Serv. Doc. No. 18,879— 
1958). One allottee, Chief Patterson, alone received 
$3,300.00 (R. 4222). 


Similarly, when New York State has taken Indian land 
by eminent domain the Court of Claims has awarded far 
more money to the allottees for their interests than to the 
Nation for its interest (Dizon v. State, 4 Misc. 2d 76 (1956) ; 
Exh. 230). 


There were about 300 Tuscarora on the reservation in 
1801 (Exh. 232-F). There are now 397 (Exh. 210). An 
additional 168 persons are enrolled as Tuscarora but live 
off the reservation (id.). Two hundred and eighty-eight In- 
dians who are not Tuscarora live on the reservation (R. 
4693).* Two hundred and twenty-one non-Indians live on 
the reservation exclusive of those who live in trailers (BR. 
4645, 4669, 4302). There are 180 trailers on the reservation 
(RB. 4551- 4556), only one of which is inhabited by an Indian 
(R. 4678- 4679). While originally the residents of the reser- 
vation maintained themselves by farming (BR. 5166, 5245, 
5246; Exh. 232-D, 232-E, 232-P, 233, 235) the bulk of them 
who work now do so off the reservation in factories or on 
construction work (Exh. 210). Only a small percentage of 
the reservation is now used for farming (Exh. 227). Only 
17% of the land was tilled last year (id.) The percentage of 
reservation land used for farming has decreased much more 
rapidly than the percentage of total land used for farming 


® There is no evidence in the record with respect to the amount 
of Indian-blood any of the persons acknowledged to be Tuscarora 
or non-Tuscarora Indians possess. 
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in Niagara County and New York State. While farm prod- 
uce has increased in New York State despite the use of less 
land, farm production on the reservation has decreased 
steadily and heavily (Exh. 207). 


There is only one full-time farm operation on the land 
needed for the power project (BR. 4226-4227). Chief Pat- 
terson and one of his six sons farm 630 acres of which they 
own 170 and rent 460 from others (RB. 4191-4194). 


On the part of the reservation not needed for the power 
project 7 white farmers operate 640 acres under illegal 
leases from individual Indians (Exh. 168, 227; RB. 4405, 4406, 
4424, 4436, 4446, 4453-B, 4456, 4787, 4791). One farmer 
operates the national farm on lease from the Nation (BR. 
4407). 


There are 180 houses on the reservation, of which 37 
are in the part needed for the reservoir (BR. 4549, 4169). Of 
the 37, about half are shacks and about half are fairly ade- 


quate dwellings. (Exh. 203.) 


It would be difficult to determine what property rights 
the Nation as such continues to have in Parcels A and B 
where the underlying fee is owned by the assignees of the 
Holland Land Company and the Tuscarora have only 
right of occupancy. However, with respect to Parcel C the 
property interests are clear. The Nation is still the holder 
of the record title. Nevertheless, the individual allottees 
own complete property rights which are indefeasible except 
that they are not transferable to non-members of the 
Nation. What common land is left within the Tuscarora 
Reservation is treated similarly to the common or tribal land 
in the Federally created reservations whereas the allotted 
land within the Tuscarora Reservation is in most essential 
respects similar to the allotted non-tribal land in Federal 
reservations, which is specifically subject to condemnation 
under 25 U.S. C. § 357 (31 Stat. 1084). 
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5. Supervision of the Tuscarora Reservation. 


In its November 14th memorandum opinion this Court 
said: 

‘“‘The statement in the letter of the Assistant 
Secretary of the Interior, referred to in the Com- 
mission’s order denying rehearing, that these reser- 
vation lands are under state jurisdiction, is patently 
in error in so far as alienation is concerned.”’ 


The Congress undoubtedly has legislative power to pro- 
vide for the exercise of Federal supervision over the Tus- 
carora Reservation. It has not done so and the Fed- 
eral government has never exercised such supervision.*® 
Chapter 1 of Title 25 established the Bureau of Indian Af- 
fairs with general authority to deal with Indians but no 
statute of the United States gives it supervisory power 
over the Tuscarora Reservation. 


In connection with Federal reservations where the 
United States owns the underlying fee there are govern- 
ment officials with the title of Superintendent who actually 
superintend such reservations. (25 U.S. C. §§ 25, 33; 38 
Stat. 598, 80; ef. Act of July 27, 1868, 15 Stat. 228; Act of 
June 4, 1924, 43 Stat. 376, with reference to the Eastern 
Cherokee, cited in United States v. 7,405.3 Acres of Land, 
97 F. 2d 417, 421-422 (4th Cir. 1938)). 


The only dealings the Federal Government has with the 
members of the Tuscarora Nation involve the annual dis- 
tribution of cloth under Article 6 of the 1794 Treaty of 
Canandaigua. This cloth is distributed by the Department 
of Interior to Indians who are descended from members of 


© The one possible exception involves the 7 Major Crimes Act 
(28 Stat. 385) which the New York Court of Appeals held in 
People ex rel Cusick v. Daly, 212 N. Y. 183 (1914) to give exclusive 
jurisdiction to the Federal Courts over seven major crimes when 
committed by Indians on the reservation. This holding was over- 
ruled in 1948 by the passage of Section 282 of Title 25. (62 Stat. 
1224) 
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the Six Nations regardless of whether they live on reserva- 
tions or not (R. 4688). 


The United States, however, has not only failed to enact 
any legislation giving the Department of Interior or any 
other Department of the United States Government super- 
intendence over the Tuscarora Reservation, but has failed 
to give authority to any department to approve any actions 
of the Nation with respect to its lands. 


Chapter 12 of Title 25 authorizes the Secretary of Inte- 
rior to approve many types of leases of land within Indian 
reservations which are subject to the allotment laws and 
thus have been established by the United States through 
treaty, Act of Congress or Executive Order. United States 
officials have consistently ruled over the years that these 
statates do not apply to the Tuscarora Reservation. (Letter 
Opinion May 4, 1900, Exh. 250; id. June 13, 1912, Exh. 238; 
4a. Jone 6, 1921, Exh. 251). These officials took the position 
that if there was any Federal jurisdiction involved it was 
the jurisdiction of the Department of Justice to prevent 
white men from making leases banned by 25 U. S. C. § 177, 
4 Stat. 730 (Exh. 251). 


The only New York reservations where leases have been 
authorized by the Federal Government are the Alleghany 
and Cattaraugus reservations of the Seneca. These reser- 
vations were established pursuant to a combination of the 
1794 Treaty of Canandaigua and the 1797 ‘‘Treaty of Big 
Tree’’, which was really an agreement between the Seneca 
and Robert Morris on behalf of the Holland Land Company, 
but was made under the supervision of a Commissioner of 
the United States. Because there was doubt as to the 
validity of leases made by the Seneca of land within their 
reservations upon which railroads and even cities had been 
built, Congress at the State’s request in 1875 and in 1890 
enacted statutes (18 Stat. 330; 26 Stat. 558) validating prior 
leases and authorizing future leases. Under the 1875 and 
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1890 statutes the leases were enforceable in the State Courts. 
(Act of Feb. 19, 1875, § 7). Despite this in 1942 the United 
States Court of Appeals for the Second Circuit in United 
States v. Forness, 125 F. 2d 928, held that a state statute 
with respect to tender before judgment was not binding on 
the Seneca in an action to collect rents under a lease. To 
offset that decision § 233 of Title 25 (64 Stat. 845) was 
enacted in 1950 making it clear that those leases were to 
be administered in the State courts under State law. 
This statute was drawn by State officials and enacted by 
Congress at the request of the State for the purpose of 
eliminating the confusion caused by the Forness decision. 
(Reports of N. Y. Joint Leg. Com. on Indian Affairs, 1948, 
1949, 1950, 1951.) 


In the absence of Federal statutes allowing the leasing 
of land within the Indian reservations other than the Al- 
leghany and Cattaraugus reservations New York has en- 
acted statutes purporting to allow such leasing and setting 


up safeguards in connection with several reservations. It 
has not enacted any statute with respect to the Tuscarora 
Reservation. Thus a lease for quarrying purposes in the 
Tonowanda Reservation was sustained in United States v. 
National Gypsum Co., 141 F. 2d 859 (2d Cir. 1944) on the 
theory that Congress intended to allow New York State law 
to prevail in connection with that reservation. In that case 
the Court said: 


‘*... It is not doubted that Congress could make 
other provisions for the disposition of the lands of 
the Tonawandas and can make them for any further 
leases, but until it does so we think that a status so 
long maintained with the approval of the United 
States government should be recognized and is not 
in ae of 25 U.S. C. A. §177, B.S. § 2116. 

b] 
waar ae 


Chapter 8 of Title 25 of the United States Code con- 
tains many provisions delegating to the Secretary of In- 
terior authority to arrange rights of way for public 
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purposes through Indian reservations. Section 323° (62 
Stat. 17) authorizes him to grant rights of way ‘‘for all 
purposes’’. But none of these provisions has ever been held 
to apply to New York State reservations. 


As a result Indian reservation land in New York State 
has continued to be condemned for public purposes under 
State law as it was condemned right from the beginning 
of the country, during the first 100 years of which the 
United States was held not to have the power of eminent 
domain. Pollard’s Lessee v. Hagan, 44 U. S. 212 (1845) 
ef. Kohl v. United States, 91 U. S. 367 (1876)*°°*. 


Railroads, canals, highways, bridges and schools have 
been built on Indian land acquired under state law without 
the consent or approval of the Federal government.t 


“It is significant that § 326 of Title 25 (62 Stat. 18) provides 
that Section 323 and related sections ‘‘shall not im any manner 
amend or repeal the provisions of’’ various sections of the Federal 
Power Act, including Section 21 which authorizes condemnation 
of land needed for power projects. 

©° Cases sustaining New York’s power of eminent domain over 
Indian land are set forth in the brief submitted herewith. 


tIn 1835 and again in 1880 the Tuscarora granted railroad 
rights of way through their reservation without federal authoriza- 
tion (Exh. 237; Niagara County, Liber 158 of Deed p. 388). 

Forty-five acres of the Oil Spring Reservation were condemned 
under state law in 1865 for use in connection with the Genesee 
Valley Canal. 

At the request of the Department of Interior the following 
proviso with respect to the condemned land was inserted in the 
Act of January 5, 1927 (44 Stat. 932) which provided for the 
enforcement of game laws in the Alleghany, Cattaraugus and Oil 
Spring Reservations by the State of New York and the Seneca 
Nation : 

‘‘(3) Provided, That this Act shall be inapplicable to lands 
formerly in the Oil Spring Reservation and heretofore ac- 
quired by the State of New York by condemnation proceed- 
ings’’. (H. R. No. 1822, 69th Cong. 1st Sess.). 


See also: Chapter 58, N. Y. Laws of 1802; Chapter 92, N. Y. Laws 
of 1813; Chapter 243, N. Y. Laws of 1851; Chapter 310, N. Y. 
Laws of 1854; N. Y. Indian Law § 89, L. 1902, c. 296; March 2, 
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Section 959 of Title 43 (31 Stat. 790, 54 Stat. 41) speci- 
fically authorizes the Secretary of Interior to ‘‘permit the 
use of rights of way through the public lands, forest and 
other reservations of the United States for electrical plants, 
transmission lines and other facilities.’’ Section 961 (36 
Stat. 1253, 66 Stat. 95.) gives ‘‘The head of the department 
having jurisdiction over the lands’’ power to grant trans- 
mission line easements ‘‘upon the public lands and reserva- 
tions of the United States’’. But, like Chapter 8 of Title 
25, these sections have not been applied to New York Indian 
reservations. 


Thus, telephone and power companies have repeatedly 
obtained rights of way across Indian reservations without 
having recourse to §§ 959 and 961 or to any of the provisions 
of Chapter 7 of Title 25. (R. 4113-4124, New York Public 
Service, Doc. Nos. 2409-1923; 2564-1924; 3926-1926; 8887- 
1936 ; 9427-1937 ; 10120-1940 ; 10489-1941 ; 10806-1942 ; 12805- 
1949 ; 14059-1949 ; 18879-1958). 


Under §§ 13, 271-309a, 452-454, and 562 of Title 25 the 
United States Government has provided schools, health 
services and other social services to Indian Reservations in 
the West but has never throughont its history provided any 
such for the Tuscarora Reservation. 


Conversely, the State of New York has always provided 
education, health and public welfare benefits to the Tus- 
carora without Federal participation. 


The extent to which the State has interested itself in its 
Indian Reservations is evidenced by the fact that from 1931 


1882, Lib. 155, p. 349, Genesee County, N. Y.; January 16, 1883, 
id. Lib. 159, p. 262; September 17, 1910, id. Lib. 216, p. 206; 
September 19, 1911, id. Lib. 217, p. 450; January 6, 1851, Lib. 118 
of deeds, p. 20, Erie County, N. Y.; In the Matter of the contract 
made by the Seneca Nation of Indians with the L. 8. and 8. M. 
Ry. Co., Erie Co. Ct., May 20, 1873; same title, Erie Co. Ct., March 
18, 1874; May 4, 1906, Lib. 1038, p. 488, Erie County, N. Y.; June 
28, 1850, Book 2, Mise. Rec. p. 341, Cattaraugus County, N. Y., 
May 26, 1853, id. p. 449; August 20, 1863, id. book 3, p. 416. 
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through 1947 it expended $4,621,177 on education for which 
neither the Indians nor the Federal Government contri- 
bute anything, and $2,497,271 for public welfare relief and 
other benefits for which neither the Indians nor the Federal 
Government contribute anything (Rep. J. Leg. Com. on In- 
dian Affairs, N. Y., 1948 p. 14). 


In the case of schooling the State pays the whole cost 
of schools and teachers on the Tuscarora Reservation, and 
pays for the attendance of Indian students at nearby high- 
schools (R. 4636-4639). 


The State provides the services of a physician and nurse 
on the reservation completely at its own expense (R. 4564 
4565, 4572, 4583, 4584). 


In the case of public welfare the Indians get the same 
benefits as others except that the cost is borne completely 
by the State instead of being shared by the State and the 
local community (R. 4601-4603). 


Through the history of Indian reservations in New 
York State with the exceptions noted above whatever super- 
vision was exercised has been by the State of New York 
and no Department of the Federal Government has ever 
held that it was the Department under which the super- 
vision of the Tuscarora Reservation fell. 


The Department of Interior has not even had an Indian 
agent® in New York since 1949 and prior to that time his 


* Contrary to the statement on p. 32 of petitioner’s brief, the 
Department of Interior did not in 1954 ask for legislation ‘‘to 
termimate the special relationship between the United States and 
the Tuscarora Nation, including capitalization of the annual an- 
nuity paid to the petitioner under treaty of November 11, 1794.”’ 
What happened was that Congress by Joint Resolution 108 (83rd 
Cong. 1st Sess.) declared that Federal supervision over Indians in 
New York and several other states should be terminated at the 
earliest possible time and that thereupon the Indian agents in those 
states should be withdrawn. The Resolution requested the Secre- 
tary of Interior to recommend legislation to accomplish these pur- 
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main function was superintending the leasing of land in 
the Alleghany and Cattaraugus reservations. The only 
other duties he is known to have performed were in con- 
nection with the annual allotment of cloth under the 1794 
treaty of Canandaigua and payments to some Indians—not 
including the Tuscarora—under other treaties (BR. 5340, 
5343). 


As recently as December 5, 1958 — about 3 weeks after 
this court’s memorandum opinion in this review proceed- 
ing—Mr. Fred H. Massey, Acting Commissioner of Indian 
Affairs, advised the Attorney General of the State of New 
York that the Department of Interior has nothing to do with 
and no interest in the St. Regis Indian Reservation in New 
York State. Mr. Massey’s letter to the Attorney General, a 
copy of which is attached hereto as Exhibit A, was in reply 
to a communication from the Attorney General with which 
he enclosed a letter which he received from a member of the 
St. Regis Tribe complaining that an alien group comprised 
mainly of Canadian Indians had formed on the reservation 
and was interfering with the duly-elected tribal govern- 
ment. Mr. Massey, after referring to New York statutes 
dealing with the St. Regis, left it to the State to solve their 
problems. 


WHEREFORE, we respectfully ask this Court to reconsider 
and withdraw the November 14, 1958 holdings that Public 
Law 85-159 did not authorize the taking of Indian land 
for the Niagara Power Project and that the part of peti- 


poses. The Department drafted proposed legislation dealing with 
New York State and submitted it to Congress. In doing so it pointed 
out that its Indian agent had already been withdrawn from New 
York in 1949. The Department pointed out that the New York 
Indians would oppose the proposed legislation and that they were 
definitely against capitalization of the annuities paid them an- 
nually under treaties. The Department strongly implied that the 
legislation was not necessary. The Congress took no action with 
respect to it. (Exh. 255, R. 5339-5356) 
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tioner’s lands needed for the project is a reservation of 
the United States within the meaning of §4(e) of the 
Federal Power Act and that in order validly to license 
its use the Federal Power Commission is required to find 
that its doing so will not interfere or be inconsistent with 
the purpose for which petitioner’s reservation was created 
or acquired. We ask that upon such reconsideration this 
Court dismiss the petition for a review of the Commis- 
sion’s January 30, 1958 order or in the alternative that the 
order be affirmed. 


Respectfully submitted, 


Txomas I’. Moore, Jz, 
10 Columbus Circle, 
New York 19, New York. 


Freperic P. Ler, 
1200—18th Street, N. W., 


Washington 6, D. C. 


February 5, 1959. 
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Exhibit A 


Uxtrrep States 
DEPARTMENT OF THE INTERIOR 
Burgav or I~pranw Arrarss 


Washington 25, D. C. 


December 5, 1958 


Me. Louis J. Lerxowrrz 
Attorney General of the State of New York 


Albany, New York 
Dear Me. Lerrxowrrz: 


This is to acknowledge and thank you for your letter of 
November 17 to the Secretary of the Interior, enclosing a 
copy of a letter yon received from Mr. Alexander Solomon 


of the St. Regis Reservation. Mr. Solomon stated that an 
alien group, comprised mainly of Canadian Indians, has 
formed on the St. Regis Reservation and that this group 
opposes and interferes with the duly elected tribal govern- 
ment. He asked your assistance in the matter. 


As you undoubtedly know, this Bureau closed its New 
York Indian Agency, last located at Salamanca, New York, 
as of July 1, 1949. We have not maintained an office or a 
staff in New York since that time. Even prior to the clos- 
ing of our New York Indian Agency, we had almost no 
relationship with the St. Regis Indians as we exercised 
practically no supervision over their affairs and provided 
no services such as education, health, law enforcement, etc. 
We have had even less to do with the St. Regis group since 
our office was closed. Hence we know very little about the 
internal affairs of the group. We know, however, that State 
law makes provisions for election of the tribal governing 
body at St. Regis (Indian Law, Sec. 100 et seq., McKenney’s 
Consolidated Laws of New York). We also know that the 
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laws of the State and the programs of the various depart- 
ments of State government require a close relationship with 
the Indians (see The Indian Today in New York State, 
dated December 15, 1956, by the Director of Indian Serv- 
ices, State Interdepartmental Committee on Indian Affairs). 
During the time we had an office in the State, we followed 
the lead of the State with reference io the recognition of 
the tribal government at St. Regis. To the best of our 
knowledge, during the past 15 or 20 years there has been 
& small dissident group at St. Regis that attempts to hold 
itself out to be the duly constituted tribal governing body 
under what was loosely termed ‘‘the traditional Six Nations 
Confederacy’’ or ‘‘longhouse’’ form of government. This 
group always opposed the tribal government duly elected 
under State law and spent much time trying to obtain 
recognition from the State and Federal governments. We 
followed the State’s lead, however, and did not recognize 
the dissident group as the tribal governing body. Instead 
we recognized and dealt with the tribal officials duly elected , 
under State law. We are not aware that there has been 
any change in the State’s attitude toward recognition of 
the tribal government at St. Regis. 


In view of our very limited relationships with the St. 
Regis group, about the most we could do with respect to 
the problem involved in Mr. Solomon’s letter would be to 
extend or withhold recognition of any particular group as 
the duly established tribal government. Because we have 
such limited relationships, any action we might take with 
respect to extending or withholding recognition would be 
of little or no effect at St. Regis. In light of our experience 
with the many tribes that we do deal with, however, we can 
appreciate the difficulties caused by the situation outlined 
in Mr. Solomon’s letter. We hope, therefore, that the State 
of New York will take whatever corrective action it can. 


Sincerely yours, 


/8/ Frep H. Masssy 
Acting Commissioner 
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Porsr I—Public Law 85-159 expressly authorizing 
and directing the Commission to issue a Niagara 
license to the Power Authority completely super- 
seded the §4(e) provisions authorizing the issu- 
ance of licenses 


Pornt I]—Congress has consented to the taking of 
Tuscarora Land for the Niagara Power Project .. 


Porsr I1]—The Tuscarora land needed for the pro}j- 
ect is not part of the public lands and reservations 
of the United States 


Pornt [V—The Tuscarora land needed for the project 
does not constitute part of a reservation as defined 


in § 3(2) of the Federal Power Act 


Pornt V—The land involved does not fall under the 
supervision of any department of the United States 
Government 


Pornt VI—The land here involved is not tribal land 
embraced within an Indian reservation 


Porxnr VII—An examination of the Federal Power 
Act as a whole and particularly of §§10(e) and 
24 demonstrates that Tuscarora land can not pos- 
sibly constitute a reservation within the meaning 
of §§ 3(2) and 4(e) 


Porst VIII—Prior to the litigation involving the 
Niagara Power Project §177 of Title 25 had never 
been held to apply to transactions between New 
York State and Indians and that section is not 
pertinent to the statutory question before this 
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Porvr [X—The doctrine of United States guardian- 
ship over Indians does not establish in the United 
States an interest in Tuscarora land sufficient to 
constitute the land a reservation of the United 
States within the meaning of the Federal Power 


Porrr X—Assuming that this Court has exclusive 
jurisdiction to determine the necessity for a § 4(e) 
finding, the judgment rendered in the Second Cir- 
cuit declaratory judgment action between the li- 
censee and the Tuscarora is nevertheless binding 
with respect to all other matters litigated there 


Porsr XI—The Commission had authority to issue 
a license with respect to Tuscarora land if the 
Power Authority under any principle of law has 
the right to acquire the land 
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Summary of Argument 


By Public Law 85-159 (Act of August 21, 1957), Con- 
gress directed the Federal Power Commission to issue a 
license to the Power Authority for a project capable of 
utilizing all the water of the Niagara River available to the 
United States.’ The 1957 statute superseded §4(e) of the 
Federal Power Act as far as the Commission’s power to 
issue a Niagara license was concerned. The Commission 
issued a license to the Authority pursuant to the power 
granted it by the 1957 Act and not pursuant to § 4(e). 


Congress, in passing the 1957 Act put no limitation on 
the Commission’s power to issue a Niagara license to the 
Authority except that the license should contain the condi- 
_ tions prescribed in the 1957 Act itself and in the Federal 
Power Act. It imposed no limitation with respect to the 
taking of property for the project and it clearly authorized 
the Commission to include in the project as licensed what- 


ever land was-necessary to utilize all the Niagara water 
including land owned by the Tuscarora. The legislative 
history of the 1957 Act proves this. 


The only purpose of § 4(e) is to authorize the Commis- 
sion to issue licenses for water power developments. The 
§4(e) requirement of a Commission finding in the case of 
reservations of the United States is strictly a limitation on 
the Commission’s power to issue licenses with respect to 
such reservations when it does so under § 4(e) and is not 
one of the conditions referred to in the 1957 Act. Since the 
power of the Commission to issue a license under § 4(e) 
was not used, the limitation on that power in the case of 
reservations of the United States was of no significance 
with respect to the Niagara. 


As the Commission has in effect found, Tuscarora land is 
necessary for the Niagara project because without it the 
mandate of the 1957 Act that the project be capable of 
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utilizing all the Niagara water available to the United 
States cannot be obeyed. Therefore, by that Act Congress 
has consented to the taking of the land. 


Even if §4(e) applied to the Niagara, Tuscarora land 
is not a reservation of the United States as the term is 
used in that section and as it is defined in §3(2). It does 
not constitute land or an interest in land owned by the 
United States and does not constitute tribal land embraced 
within an Indian reservation. 


If the Niagara license were issued pursuant to § 4(e) 
rather than pursuant to the 1957 Act and if the Tuscarora 
land were in fact a reservation of the United States within 
the meaning of § 4(e), compensation for its use would be 
made through a rental payment fixed by the Commission 
under §10(e) which provides an exclusive remedy for fix- 
ing compensation with respect to such reservations. This 
would be a denial of due process where land is not owned 
by the United States but rather is owned in fee by others. 
Ownership of Tuscarora land is divided between the Nation 
and individual allottees and the United States would have 
no right to take away the interests of either on a rental 
basis as distinguished from a full payment basis. 


Even if the Commission made a finding that the use of 
Tuscarora land would not interfere or be inconsistent with 
the purpose for which the reservation was created or ac- 
quired, on the premise that the land constituted a reserva- 
tion of the United States, its doing so would have the effect 
of permitting its use for the Niagara project only so far 
as the Commission is concerned. Its doing so would not 
put the licensee in possession of the land and there is no 
statute under which it could get possession. The power of 
the Commission to grant licensees the right to use the land 
owned by the United States under § 24 of the Federal Power 
Act does not apply to land which is not owned by the 
United States. 
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The Tuscarora land is not part of a reservation of the 
United States within the meaning of §4(e) but it is part 
of ‘‘lands or property of others necessary to the construc- 
tion, maintenance, or operation’’ of the Niagara power 
project and it, therefore, can be condemned under § 21 of 
the Federal Power Act. 


The Commission has a right to include in the project as 
licensed any land which the licensee has authority to ac- 
quire for the project. The Power Authority has authority 
to acquire Tuscarora land. The license issued by the Com- 
mission is valid with respect to this land. 





UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Tuscarora Inpian Nation, 
Petitioner, 
v. 


FrperaL Power ComMMIssIon, 
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and 


Power AUTHORITY oF THE STATE OF 
New Yor, 
Intervenor. 


BRIEF IN SUPPORT OF PETITION FOR 
RECONSIDERATION 


POINT I 


Public Law 85-159 expressly authorizing and directing 
the Commission to issue a Niagara license to the Power 
Authority completely superseded the provisions of § 4(e) 
of the Federal Power Act authorizing the issuance of 
licenses. 


Public Law 85-159 (Act of August 21, 1957; 16 U.S. C. 
§$§ 836, 836a ; 71 Stat. 401) flatly directed the Federal Power 
Commission to issue the Power Authority a license for a 
Niagara Project capable of utilizing all the waters of the 
Niagara River available under international agreement. 


In doing this it superseded § 4(e) of the Federal Power 
Act whose purpose is to authorize the issuance of licenses 
on waters involved in interstate and foreign commerce and 
on the property of the United States or for the purpose of 
using surplus water from government dams. It also super- 
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seded §7(a) which directs the Commission in issuing 
licenses to give preference to states and municipalities. 


The Commission issued the Niagara license under the 
authority of the 1957 Act, and not under § 4(e) of the Fed- 
eral Power Act. 


On August 19, 1956 the Authority applied to the Commis- 
sion for a Niagara license under § 4(e). On November 30, 
1956 the Commission denied the application on the ground 
that a ‘‘reservation’’ attached to the 1950 Treaty between 
the United States and Canada forbade its doing so. The 
reservation read as follows: 


‘‘The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public use and benefit, of the United 
States’ share of the waters of the Niagara River 
made available by the provisions of the Treaty, and 
no project for redevelopment of the United States’ 
share of such waters shall be undertaken until it be 
specifically authorized by Act of Congress.’’ 


The Authority petitioned this Court for a review of the 
Commission’s order denying the application and on June 
20, 1957 this Court set aside the order and remanded the 
case to the Commission for further proceedings on the ap- 
plication. It held that the reservation did not bar issuance 
of the license (Power Authority v. Federal Power Com- 
mission, 101 U. S. App. D. C. 132, 247 F. 2d 538). 


On August 21, 1957, before the Commission acted on the 
remand, Public Law 85-159 (71 Stat. 401) was signed by the 
President. 


Instead of making a new application to the Commission 
under the new statute, the Authority on September 9, 1957 
amended its prior application to bring it under the new 
statute as well as under § 4(e). 


On September 19, 1957 the Commission granted the Au- 
thority a Niagara license leaving open questions with re- 
spect to the type of waterways and size of the reservoir. 





3 


In its order the Commission stated that it was granting 
the license under § 4(e) and Public Law 85-159. 


A group of intervenors in the proceeding before the Com- 
mission then petitioned the Supreme Court for a writ of 
certiorari to review the June 20, 1957 judgment of this 
Court and asked that the judgment be reversed on the 
merits. Alternatively they asked that in the event the 
Supreme Court considered the judgment moot it be vacated 
on that ground. 


The Power Authority asked that the petition be denied 
on the ground that the judgment below was not entirely 
moot because the Authority’s Niagara license, instead of 
having been granted pursuant to a new application based 
solely on Public Law 85-159, had been granted on the basis 
of the prior application which was based upon § 4(e) and 
later amended to come under Public Law 85-159. The Au- 
thority pointed out to the Supreme Court that this pro- 
cedure had been followed to save time. 


On November 18, 1957 the Supreme Court granted cer- 
tiorari, vacated this Court’s judgment and remanded the 
case with directions to dismiss the review proceeding on the 
ground that the cause was moot (American Public Power 
Association et al. v. Power Authority, 355 U. S. 64). 


On January 8, 1958 this Court dismissed the review 
proceeding on the ground of mootness. 


On January 30, 1958 the Commission, after holding hear- 
ings on objections to the proposed waterways and reservoir, 
issued the order here under review which superseded its 
September 19, 1957 order granting the license. In doing so 
it left unchanged the general language of its September 19 
order in which it stated that the application for the license 
bad been made under §4(e) and Public Law 85-159 and 
granted under those statutes. 


Actually, of course, both the September 19 and the Jan- 
uary 30 orders issuing the license were based solely on the 
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authority granted the Commission by Public Law 85-159. 
The original application which had been based on § 4(e) was 
kept alive for the purpose of avoiding the waiting period 
which would otherwise have had to elapse under the Com- 
mission’s rules of practice and procedure before the appli- 
cation could have been acted upon. 


The 1957 Act imposed no qualifications on its direction 
to the Commission to issue a license to the Power Authority 
but directed that the license contain seven conditions pre- 
scribed in the Act ‘‘in addition to those deemed necessary 
and required under the terms of the Federal Power Act’’. 


The only other reference to the Federal Power Act in 
the 1957 Act is in § 2 which provides: 


‘<The license issued under the terms of this Act 
shall be granted in conformance with Rules of Prac- 
tice and Procedure of the Federal Power Commis- 
sion, but in the event of any conflict, the provisions 
of this Act shall govern in respect of the project 


herein authorized’’. (emphasis added) 


The Rules of Practice and Procedure contain no provi- 
sions having to do with reservations.° 


The Federal Power Act directs the Commission in issu- 
ing licenses to include several specific conditions, which are 
described in §10. Section 10(g) authorizes the Commission 
to impose other conditions it deems necessary provided 
they are not inconsistent with the Act. 


® The Commission’s ‘‘Regulations under the Federal Power 
Act’? in prescribing the form of license applications refer to 
Indian reservations but clearly only to those which are owned by 
the United States. The application is required to contain the 
following : 

“8 Lande of the United States which will be affected 
are located in (state whether in public domain, 
national forests, Indian reservations, or special reservations, 
giving the names of the forests or reservations)”. (18 
C. F. RB. § 181.2) 
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The first proviso of § 4(e) limits the power granted by 
§4(e) to the Commission to issue licenses with respect to 
reservations of the United States. It says: ‘‘Provided 
that licenses shall be issued within any reservation only 
after a finding by the Commission that the license will not 
interfere or be inconsistent with the purposes for which 
such reservation was created or acquired .. .’’ The finding 
requirement of the first proviso is not a condition; it is a 
limitation on the Commission’s power to issue a license. 


Since the Commission in issuing the Niagara license 
operated under the direct mandate contained in Public Law 
85-159 rather than under § 4(e) of the Federal Power Act, 
this limitation on its power did not apply. The conditions 
which under the 4(e) proviso may be prescribed by the 
Secretary of the Department having supervision over gov- 
ernment reservations apply only where a 4(e) finding is 
necessary and, of course, does not apply where it is not 
necessary. 


Public Law 85-159 in authorizing and directing the Com- 
mission to issue a license for a project capable of using all 
the United States’ share of the Niagara water obviously 
directed it to license whatever land was needed for such a 
project and to do so free from the limitation contained in 
§4(e) with respect to reservations of the United States. 


Certainly, if Indians claimed that a 4(e) finding was a 
condition precedent to the Commission’s licensing any part 
of the ‘‘Mile Strip’? where the intake works and power- 
house are located and which, as we show in our petition (pp. 
13-14), the Seneca claim to own, the Court would be bound 
to find that Public Law 85-159 superseded § 4(e) and its 
first proviso. The same principle applies to Tuscarora 
land. It is needed for the project and Congress in passing 
Public Law 85-159 necessarily authorized its use. 


The fact that § 4(e) has no application to the Tuscarora 
Reservation does not mean that there is no consent to the 
taking of Tuscarora land in the Federal Power Act. Sec- 
tions 3(2), 4(e), 10(e), 17 and 21 taken together are the 
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clearest possible evidence that Congress had in mind the 
problems of Indians and the guardianship of the United 
States over them when it passed the Federal Water Power 
Act. Its silence with respect to those Indians who, like the 
Tuscarora, do not live on reservations of the United States, 
or who live on allotted land within such reservations, must 
be taken as an indication that ‘‘they had no claims which 
called for special protection’’ (Barker v. Harvey, 181 U. 8. 
481, 492-493 (1901)). Under § 21, their lands are accorded 
the same protection as those of other citizens, and this 
Congress deemed sufficient (55 Cong. Ree. 1565). 


POINT Il 


Congress has consented to the taking of Tuscarora 
Land for the Niagara Power Project. 


Congress may of course provide for, or consent to, the 


taking of Indian lands through an exercise of the Federal 
power of eminent domain. 


This Court held that by the Federal Power Act Congress 
has consented to the taking of the particular Indian lands 
in controversy. The Court said: 


‘We do not find Congressional consent in the 
1957 statute or any other statute except the Federal 
Power Act. We do find that, in allowing the Commis- 
sion under Section 4(e) of the Federal Power Act to 
deal with ‘public lands and reservations as defined in 
Section 3(2), Congress was exercising not only its 

ower under the property clauses of the Constitution 
but also its power to regulate commerce with the In- 
dian tribes and, therefore, to allow alienation of the 
land here involved.’’ 


The United States Court of Appeals for the Second Cir- 
cuit also found Congressional consent in Tuscarora Nation 
of Indians v. Power Authority et al., 257 F. 2d 885 (1958) 
cert. den. Oct. 13, 1958. It held that the lands in contro- 
versy were subject to the Federal power of eminent domain 
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to be exercised by the licensee under §21 of the Federal 
Power Act. That court, however, based its conclusion of 
Congressional consent on the Act of August 21, 1957 (16 
U. S. C. § 836, 71 Stat. 401) directing the issuance of the 
license, rather than on the Federal Power Act alone. 


The Court said: 


‘¢Congress did not expressly authorize the taking 
of the appellant’s land for the Niagara Power Proj- 
ect. Can it be inferred from the nature of the project 
and its proximity to the Reservation or from the im- 
practicability of constructing it without taking a 
portion of the Tuscarora Reservation that Congress 
intended to authorize such a taking? [citations] 
Such an inference may properly be drawn when con- 
sideration is given to the size and extent of the 
Niagara Power Project. 


13,000, 
sult a large storage 
efficient use of the av 


“The legislative history of the Niagara River 
Hydroelectric Power Project, 85th Congress, First 
Session, 1957, Vol. 2, U. S. Congressional and Admin- 
istrative News, page 1585 et seq., shows that in the 
hearing before both Houses of Congress, the rede- 
velopment plan contemplated ‘a pump-storage plant 
at the top of Niagara escarpment 0.8 mile east of 
Lewiston, where water would be pumped during the 
night hours to a reservoir with surface area of 850 
acres * °°.” While this acreage is less than that now 
sought to be taken, it may be assumed that Congress 
had general knowledge of the terrain and the pertin- 
ent area and that appellant’s Reservation was in the 
vicinity and likely to be taken in part for the pur- 
poses of the project. 


<“‘The direction to the Federal Power Commission 
was specific, namely, ‘to issue a license to the Power 
Authority of the State of New York for the construct- 


tion and operation of a power project with capacity 
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to utilize all of the United States share of the water 
of the Niagara Power permitted to be used by inter- 
national agreement.’’’ (257 F. 2d 885, 893-894; em- 
phasis added). 


As we have shown in our petition, when Congress passed 
the 1957 Act it had before it a record which showed that: 


(1) a storage reservoir was completely essential if 
the project were to have a firm capacity of 1,800,000 kilo- 
watts as represented (pp. 9-11); 


(2) in order to utilize all the water of the river, about 
20,000 c.f.s. of which became available as a result of the 
Schoellkopf disaster, the size of the storage reservoir would 
have to be increased so that instead of having a capacity 
as low as 22,000 acre feet covering 850 acres, it would have 
to have a capacity of 60,000 acre feet and cover a larger 
acreage which obviously would amount to about 2,500 acres 
(pp. 6-7, 11); 


(3) the Seneca Indians claimed to own land completely 
essential for the project (pp. 13-14) ; 


(4) the reservoir as pictorially shown on documents 
submitted would take in an area between Upper Mountain 
Road and Saunders Settlement Road which, in fact, in- 
cluded Tuscarora land although the ownership of none of 
the land needed was indicated (pp. 9, 12); 


(5) the reservoir would be in close proximity to the 
City of Niagara Falls but would nevertheless be built in 
open country (p. 9); 


(6) the Power Authority considered that it had the right 
to condemn whatever land was necessary for the project 
regardless of its ownership, either under the Federal Power 
Act or under state procedures (pp. 6-9); 


(7) the cost of construction of the project was the con- 
trolling factor in determining the cost at which power could 
be produced (pp. 4-5); 
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(8) the production of cheap power was essential to the 
survival of existing industry in the Niagara area (p. 10); 


(9) the project needed to be built quickly to relieve a 
serious power shortage in the area which resulted from the 
Schoellkopf disaster and which had an unfortunate econ- 
omic effect on the area (p. 10); 


(10) the project was a gigantic one and although the 
Power Authority had developed the most up-to-date plan 
of development it was desirable to leave to the Federal 
Power Commission the task of passing on the design and 
precise location of the project features (pp. 10, 12). 


The legislative history of the 1957 Act authorizing the 
project shows clearly that Congress intended that whatever 
land is necessary for the project be available for it. As 
appears from the petition (pp. 1-5) and the Commission’s 
opinion and finding of February 2, 1959, Tuscarora land is 
necessary to the comprehensive development of the Niagara 
River as mandated by Congress through the 1957 Act 
and §10(a) of the Federal Power Act. 


No reasonable interpretation can be made of the 1957 Act 
and §21 of the Federal Power Act taken together except 
that Congress authorized the taking of Tuscarora land, 
which, as we have shown, is so essential to the Niagara 
Project that without it all the available water cannot be 
utilized (Petition pp. 1-5; R. 4796, 4802). 


The only argument which petitioner makes to the con- 
trary is that a statement in the case of Elk v. Wilkins, 112 
U.S. 94 (1884) to the effect that ‘‘General Acts of Congress 
did not apply to Indians unless so expressed as to clearly 
manifest an intention to include them’’ requires a more 
formal expression on the part of Congress. 


Elk v. Wilkins, was, of course, a post Civil War case 
which held that the words in the 14th Amendment ‘‘all 
persons born . . . in the United States and subject to the 
jurisdiction thereof’ did not include Indians. It denied an 
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Indian emancipated from his tribe and living in the City of 
Omaha the right to vote. Congress took less than three 
years to overrule the result in Elk’s case and by Act of 
February 8, 1887 (24 Stat. 390) gave Indians in his circum- 
stances the right to vote. The general principle enunciated 
in the case and relied on in the Tuscarora brief has been 
overruled in many subsequent cases. Oklahoma Tax Com- 
mission v. United States, 319 U. S. 598 (1943); Five Civil- 
ized Tribes v. Commissioner, 295 U. S. 418 (1935) ; Shaw v. 
Gibson-Zahniser Oil Corp., 276 U. S. 575 (1928), People ex 
rel. Kennedy v. Becker, 241 U. S. 556 (1916); Barker v. 
Harvey, 181 U. S. 481 (1901) ; Albany v. United States, 152 
F. 2d 266 (6th Cir. 1945) ; Bailey, et al. v. United States, 47 
¥. 2d 702 (9th Cir. 1931) ; Y-Ta-Tah-Wah v. Rebock, et al., 
105 Fed. 257 (N. D. Iowa 1900). 


Public Law 85-159 is of the broadest type of statutory 
provision in purpose and scope. It is therefore directly 
analogous to the Internal Revenue Code which was held in 


Fwe Civilized Tribes, supra, to include the land and income 
of even a restricted Osage Indian within its scope. As the 
Supreme Court held in Five Civilized Tribes, where, as 
here, the language of a general act and the public policy 
underlying it are broad enough to include them, Indians 
must be specifically and unequivocally excluded to be 
exempt from its terms and conditions. 


Thus, in Barker v. Harvey, supra, the Court was called 
upon to consider whether Congress had intended to include 
Indians within the scope of an act invalidating Mexican 
grants to lands in California not claimed within two years 
of the act. The Supreme Court held that the failure of 
Congress to exclude these Indians, commonly known to be 
residents of the geographic area affected by the act, from 
the scope of the act evidenced an intent to have them 
included within the scope thereof. In holding an Indian 
within the scope of, and barred under, the terms of the act, 
the Court stated: 


‘‘TAls no action has been shown in relation to 
these particular Indians, or their claims to these 
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lands, it is fairly to be deduced that Congress con- 
sidered that they had no claims which called for 
special action.’’ (pp. 492-93) (emphasis added) 


The true rule is that Indians, like all others, must be 
deemed included within the scope of a general statute unless 
explicitly excepted. 

Cases relied on by the Tuscarora which hold that clear 
Congressional intent is required to overrule the provisions 
of an Indian treaty (McCandless v. United States, 25 F. 2d 
71 (3d Cir. 1928) ; United States v. 2005.32 Acres of Land, 
160 F. Supp. 193 (D. S. Dak. 1958)) are completely ir- 
relevant to the Tuscarora situation where no treaty could 
possibly apply to any part of the land needed for the Ni- 
agara Project. cf. Seneca Nation v. Brucker (C. A. D. C. 
No. 14,488-1958) where Indian land protected by the Treaty 
off Canandaigua was condemned. 


P Congress clearly manifested an intent by the enactment 
of Public Law 85-159 as well as § 21 of the Federal Power 
Act that whatever land was necessary should be available 
for the Niagara project, including Indian land. It therefore 
authorized the Commission to license such land. 


POINT III 


The Tuscarora land needed for the project is not part of 
the public lands and reservations of the United States. 


Section 4(e) of the Federal Power Act (41 Stat. 1063; 
49 Stat. 838) authorizes the Commission to issue licenses 
(1) in connection with ‘‘bodies of water over which Con- 
gress has jurisdiction under its authority to regulate com- 
merce with foreign nations and among the several States’’; 
(2) upon ‘‘any part of the public lands and reservations 
of the United States’’ and (3) ‘‘for the purpose of util- 
izing the surplus water or water power from any Govern- 
ment dam’’. Its first proviso requires ‘‘that licenses shall 
be issued within any reservation only after a finding by 
the Commission that the license will not interfere or be 
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inconsistent with the purpose for which such reservation 
was created or acquired.’? The word ‘¢reservation’’ as 
used in the proviso immediately following the authorization 
to issue licenses on “‘reservations of the United States”’ 
obviously has the same meaning in the proviso as it has a 
few lines above. This means, of course, that a reservation 
to which the proviso applies must be ‘‘a part of the public 
lands and reservations of the United States.”’ 


There is no question but that the ‘‘public lands ° oF OL 
the United States” referred to in §4(e) are public lands 
belonging to the United States. This would be true even if 
the term were not clearly defined in that fashion in § 3(1) 
and even if the term did not have that meaning throughout 
Federal statutes, including other sections of the Federal 
Power Act and several sections of the Public Lands Law 
(Title 43 of the United States Code). 


In enacting §4(e) Congress exercised its power 
under the commerce clause to deal with interstate com- 
merce and foreign commerce and its power under the prop- 
erty clause to deal with the property of the United States. 
Had it chosen, it could also have exercised its power under 
the commerce clause in connection with commerce with 
Indians. However, it did not do so. 


We respectfully submit that this Court’s suggestion in 
its memorandum opinion that Congress intended even in 
cases where licenses are issued under its power over inter- 
state and foreign commerce that a 4(e) finding be required 
in connection with Indian land not owned by the United 
States is not compatible with the plain language of § 4(e) 
and other sections of the Federal Power Act. 

Section 23(b) bears this out. That section also uses the 
term ‘public lands and reservations of the United States.’’ 
Tt does so in a manner which makes it clear that the terms 
refer only to property owned by the United States. It 
requires a person, state or municipality to obtain a Federal 
Power Commission license under ¢4(e) as a condition 
precedent to building a power project in connection with 
water over which Congress has jurisdiction because of its 
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power to regulate commerce among the states and with 
foreign nations and similarly requires such a license if 
public lands and reservations of the United States are 
affected. Section 23(b) affirmatively states that if the Com- 
mission finds that interstate or foreign commerce is not 
affected, and if no public lands or reservations are affected, 
the project may be built upon compliance with state laws. 
The section contains no requirement for a license on the 
basis that the project will affect commerce with Indians. 


The term public lands and reservations of the United 
States, of course, has the same meaning in §23(b) as it 
has in §4(e). In both cases their definition depends upon 
§§ 3(1) and 3(2). Section 23(b) makes it clear that it is in- 
tended to deal only with navigable streams involved in in- 
terstate and foreign commerce and property owned by the 
United States. 


Sections 3(8) and 4(g) also make it plain that in enact- 
ing Part I of the Federal Power Act Congress intended to 


exercise its power under the commerce clause only to the 
extent that interstate and foreign commerce, as distin- 
guished from commerce with Indians, is concerned. 


There are several million acres of public lands in New 
York State which are owned by the State of New York and 
constitute the forest preserve. They are reserved from 
private appropriation and use by the State Constitution. 
Certainly no one would argue that they constitute public 
lands of the United States within the meaning of § 4(e). 


It follows that reservations of the United States, like 
public lands of the United States, are part of the Federal 
public domain. They are withdrawn from that domain and 
reserved by the United States for some purpose. This is 
clear from a reading of the Public Lands Law where the 
phrases public lands and reservations of the United States 
are used many times and always in contexts which apply 
only to lands definitely owned by the United States. 
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For instance, as stated in our petition, 43 U. S. C. § 961 
(66 Stat. 95) authorizes ‘‘the head of the department having 
jurisdiction over the lands’’ to grant rights of way for power 
purposes ‘‘upon the public lands and reservations of the 
United States.”’ That section has a proviso that the right 
of way may be granted ‘“‘through any Indian or other 
reservation only upon the approval of the chief officer 
of the department under whose supervision or control such 
reservation falls and upon a finding by him that the same 
is not incompatible with the public interest.’? The section 
applies only to Federal public lands and Federal reserva- 
tions and has never been applied to New York Indian Reser- 
vations® (Petition p. 31). 


The United States has no proprietary interest in the 
Tuscarora land needed for the power project. That land 
does not pass the test of being part of the ‘‘public lands 
and reservations of the United States.”’ 


POINT IV 


The Tuscarora land needed for the project does not 
constitute part of a reservation as defined in § 3(2) of The 
Federal Power Act. 


Section 3(2) of the Federal Power Act reads: 


‘¢(2) ‘reservations’ means national forests, tribal 
lands embraced within Indian reservations, military 
reservations, and other lands and interests in lands 
owned by the United States, and withdrawn, reserved, 
or withheld from private appropriation and disposal 


*In United States v. Oklahoma Gas & Electric Co., 318 U. S. 
206 (1943) the court held that the phrase ‘‘reservations of the 
United States’’ in this section did not include ‘‘lands allotted to 
Indians in which the United States holds title in trust only to 
prevent improvident alienation.’’ In the case of allotted lands 
the United States holds title in trust for the Indians for a period 
of years. However, in making the allotment it has already given 
up its beneficial property interest in the land. 
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under the public land laws; also lands and interests 
in lands acquired and held for any public purposes; 
but shall not include national monuments or national 
parks.’’ (Emphasis supplied.) 


The definition of the word ‘‘reservations’’ as including 
‘‘national forests, tribal lands embraced within Indian 
reservations, and military reservations”’ is limited by the 
phrase ‘‘other lands and interests in lands owned by the 
United States.’? The intentional use of the word ‘‘other’’ 
indicates that the items preceding it are governed by the 
requirement of being ‘‘lands or interests in lands owned 
by the United States.”” The subdivision cannot be read in 
such a way as to exclude the requirement that to be a reser- 
vation land must be owned by the United States unless the 
word ‘‘other’’ is ignored completely. 


This Court’s memorandum opinion concluded that even 
conceding the words ‘‘owned by the United States”’ in 
§3(2) are a limitation on the terms preceding them, 
nevertheless ‘‘this reservation is one in which the United 
States has an interest.”’ It finds this interest principally 
in the doctrine of guardianship of the United States over 
Indians, although it states that ‘‘the money derived from 
the sale in North Carolina was handled by the United States 
on behalf of the Indians and was applied by the United 
States to the acquisition of this land.”’ 


As we point out in our petition (p. 20), the part which 
Secretary of War Dearborn and his assistants took in the 
transaction at the request of the Tuscarora did not give the 
United States a property interest of any kind in the land. 
Dearborn acted chiefly as an individual as is evidenced by 
the fact that when he took title to the land he executed a 
purchase money mortgage to the seller and when he deeded 
the land to the Tuscarora he gave them his personal war- 
ranty (Exh. 232-U, p. 50). The money involved never went 
into the Treasury of the United States, but upon receipt 
from North Carolina, was turned immediately over to the 
Holland Land Company (R. 5122, 5134-5136, 5239, 5252- 
5253). 
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In support of its thesis that ‘‘guardianship’”’ gives the 
United States an interest in the Tuscarora land within the 
meaning of §3(2), this Court cited Judge Parker’s deci- 
sion in United States v. 7,405.3 Acres of Land, 97 F. 2d 
417 (4th Cir. 1938). There the reservation was actually 
established by legislative action on the part of the United 
States and the United States actually owned title to it and 
passed statutes specifically giving the Secretary of Interior 
supervision over it (see Point IX, infra). 


In any event the interest in land contemplated by 
§3(2) is a property interest. No other kind of interest 
can be ‘‘owned by the United States.’’ Guardianship even 
though there were a statute establishing it—which there 
isn’t—would not suffice. The United States does not own 
any interest in the lands in controversy and even if it were 
a true guardian, it would not. 


Sections 3(1) and 3(2) were undoubtedly enacted to 
apply to the vast areas of land in the west* where the 


Federal Government owned the underlying fee subject to 
Indian right of occupancy just as New York State owned 
similar land after the Revolution. The United States 
opened up parts of this land to private appropriation and 
exploitation and reserved other parts of it for other uses, 
including use by Indians. 


The statutory definitions in §$3(1) and 3(2) must 
be accepted. As Justice Cardozo said: ‘‘There would be 
little use in such a glossary if we were free in despite of it 
to choose a meaning for ourselves’’. Fox v. Standard Ow 
Co., 294 U. S. 87, 96 (1935). 


* Contrary to the statement made by petitioner’s counsel on 
the argument before this Court, there are vast areas of tribal lands 
embraced within Indian reservations which are owned by the 
United States and which have been withdrawn, reserved or with- 
held (either by statute, treaty or executive order) from private 
appropriation and disposal under the public lands laws (U. 8. 
Dept. of Interior, Federal Indian Law, 1958 Revision p. 32). 
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POINT V 


The land involved does not fall under the supervision 
of any department of the United States Government. 


The first proviso of §4(e) requires that licenses 
issued within any reservation shall be ‘‘subject to and 
contain such conditions as the Secretary of the department 
under whose supervision such reservation falls shall deem 
necessary for the adequate protection and utilization of 
such reservation’’. As shown in our petition no depart- 
ment of the United States Government has ever exercised 
supervision over the Tuscarora reservation. The only 
occasions where the Department of Interior was asked to do 
so involved the approval of quarry leases which the De- 
partment of Justice and the Department of Interior held 
could not be given because no statute authorized it (Peti- 
tion p. 28; BR. 5586). The fact that the department presently 
has nothing or almost nothing to do with New York reser- 
vations is evidenced by the December 5, 1958 letter of the 
Acting Commissioner of Indian Affairs to the Attorney 
_ General of the State of New York which is attached to our 
petition as Exhibit A. 

The Tuscarora Reservation is unlike the reservations in 
the west created by the United States Government by 
treaty, executive order or statute where supervision is 
established pursuant to Title 25 of the U.S. Code (e.g. §§ 25, 
33; 38 Stat. 598, id. 80) and unlike the North Carolina 
reservation involved in Judge Parker’s opinion supra where 
the reservation not only was established by the United 
States Government but where federal statutes mandated 
the Department of Interior to exercise supervision. (Act 
of July 27, 1868, 15 Stat. 228; Act of June 4, 1924, 43 Stat. 
376.) 


There is no question whatever but that the primary 
power which Congress has under the commerce clause to 
deal with Indians authorizes it to pass whatever legislation 
it sees fit controlling dealings with Indians and establish- 
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ing supervision over their reservations. As we have shown 
in our petition, pp. 27-32, no Federal legislation has been 
enacted giving any department of the United States govern- 
ment supervision over the Tuscarora Reservation. 


This Court in its memorandum opinion evidently took 
the position that §177 of Title 25, by forbidding aliena- 
tion of Tuscarora land without federal consent, in effect 
put the reservation under the supervision of some de- 
partment of the United States Government. If that is 
so, the department involved is the Department of Justice 
_ and not the Department of Interior. As Assistant Attorney 
General Van Devanter ruled in 1900, the Department of 
Interior has no authority to consent to the alienation of 
Tuscarora land (Exh. 250). In 1912 and 1921 the Depart- 
ment of Interior reaffirmed this view and in 1921 suggested 
that it was the duty of the United States Attorney for the 
Western District of New York to see to it that the land was 
not alienated (Exh. 238, 251-253). This was correct because 


25 U. 8. C. § 175 (27 Stat. 631) directs the United States At- 
torney to represent Indians in suits at law or in equity.° 


However, the type of obligation which the Department 
of Justice has to prevent alienation of Tuscarora land cer- 
tainly does not constitute supervision within the meaning 
of §4(e). That section refers to property in which the 
United States has a proprietary interest and over which 
some department of the government exercises affirmative 
control and supervision. Obviously the statute does not in- 
tend that the Department of Justice should be charged with 
imposing conditions necessary for the protection and utiliza- 
tion of the Tuscarora Reservation (see Point VU, infra). 
To do so would call for the exercise of know-how and dis- 
cretion which it does not have. 


* Section 11 of the New York Indian Law requires District 
Attorneys to protect Indian rights to their land. In 1958, Chapter 
400 of the laws of that year allowed the council, chiefs or headmen 
to bring an ejectment action, although the District Attorney still 
may do so. 
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As we show in our petition (pp. 27-30), throughout its 
history the Federal Government has done nothing for the 
inhabitants of the Tuscarora Reservation. Its only dealing 
with the reservation involved the enforcement of the Seven 
Major Crimes Act until the passage in 1949 of 25 U. S. C. 
232, 62 Stat. 1224 put all crimes committed on the reserva- 
tion under state jurisdiction. On the other hand the State 
has educated the children on the reservation, has provided 
medical services and welfare services and has built roads 
and bridges all without Federal help. 


The Tuscarora Reservation does not pass the test of 
being a reservation which falls under the supervision of 
any department of the United States Government and this 
ig an additional reason why it is not the type of reservation 
contemplated by §4(e) of the Federal Power Act. 


POINT VI 


The land here involved is not tribal land embraced 
within an Indian reservation. 


Section 3(2), by including in the definition of the word 
reservations, ‘‘tribal lands embraced within Indian reser- 
vations’’ obviously was intended to distinguish between dif- 
ferent types of land within Indian reservations. What Con- 
gress undoubtedly had in mind in enacting that part of the 
definition was Indian reservations established by treaty, 
executive order or Act of Congress out of the Federal 
public domain and subject to Federal allotment under 25 
U. S. C. § 331 (24 Stat. 388). The Secretary of Interior, 
of course, has supervision over such reservations. 


The land within such reservations which is not allotted 
is held in common by the tribe and is ‘‘tribal land em- 
braced within an Indian reservation.’? The United States 
owns the underlying fee, subject to Indian right of occu- 
pancy which the United States can eliminate even when it 
is protected by treaty. Cherokee Nation v. Southern Kansas 
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Railway Co. 135 U. S. 641 (1890). If licensed under § 4(e) 
an annual charge is collected by the United States under 
§ 10(e) and credited to the tribe’s account with the govern- 
ment under § 17.* 


Those parts of such a reservation which have been al- 
lotted are no longer held in common by the tribe and are, 
therefore, not tribal lands. While the United States holds 
legal title as trustee for a period of years under 25 U.S. C. 
§ 348 (24 Stat. 389, 31 Stat. 1085), the individual allottee 
owns the beneficial interest. Such allotted land can be con- 
demned by a state or municipality for any public purpose 
under 25 U.S. C. § 357 (31 Stat. 1084) and the compensation 
goes to the allottee. It may also be condemned by any li- 
censee of the Federal Power Commission under § 21 of the 
Federal Power Act. Otherwise such allotted land would not 
be available for a power project to a licensee which is not 
a state or municipality. Section 3(2) makes it clear that 
allotted land is not part of the public lands and reservations 
of the United States which § 4(e) authorizes the commission 
to license under the property clause. It is not tribal and 
embraced within an Indian reservation for which §10(e) 
provides a method of fixing compensation by way of rental 
charges. 


It is the type of tribal land embraced within an Indian 
reservation just described to which the license authorizing 
provision and the finding proviso of §4(e) are intended to 
apply. It is property of the United States with respect to 
which Congress may authorize use for power projects even 
though not on navigable streams and for which the United 
States is entitled to charge a rental as provided in § 10(e). 


* Compare 25 U. 8. C. § 399 (41 Stat. 31, 1231) under which 
the Secretary of Interior is authorized to lease Indian land in cer- 
tain western states ‘‘withdrawn prior to June 30, 1919 from entry 
under the mining laws’’. Rents received are deposited in the 
treasury to the credit of the Indians ‘‘subject to appropriation 
by Congress for their benefit, unless otherwise provided by treaty 
or agreement ratified by Congress’. (See also 25 U. S. C. §§ 398, 
400, 400a, 401; 43 Stat. 244, 42 Stat. 857, 44 Stat. 300, 43 Stat. 111). 
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The Tuscarora land needed for the Niagara project is 
not tribal land as contemplated by §3(2). It is true that 
record title to the land is in the Tuscarora Nation, but 
except for 45 acres it is not held in common by the tribe. The 
main property interests are in the individual allottees 
whose rights have been recognized by the courts for genera- 
tions (Petition, pp. 22-26). 

The bulk of the Tuscarora Reservation has been allotted 
under § 95 of the New York Indian Law which authorized 
such allotment of ‘‘tribal land’’ (Petition, p. 23). Section 
98 makes illegal a sale of trees ‘‘on any of the tribal lands”’ 
without consent of the chiefs. In Tuscarora Nation of 
Indians v. Williams, 79 Mise. 445, 141 N. Y. S. 207 (1913) 
the Court held that an individual Indian who sold trees 
from land which he treated as his allotment was not guilty 
under that section on the ground that once allotted it was no 
longer tribal land. 


The meaning of tribal lands in this New York statute is 
similar to the meaning of tribal lands in §3(2) of the 


Federal Power Act. 


Allotted land in the Tuscarora Reservation is tribal only 
in the limited sense that the Nation retains an interest 
because allotted property can under some circumstances 
revert to it. (Compare Terrance v. Gray, 171 App. Div. 
(N. Y.) 11, 156 N. Y. S. 916 (1916)). It is not tribal in 
the sense contemplated by § 3(2). 


None of the members of the Tuscarora Nation earn their 
living from the whole reservation or from that part still 
possessed by the tribe. The Tuscarora are not a tribal 
society. They are not nomadic. They are not herdsmen or 
professional hunters. They earn their living by farming, 
or by working outside the Reservation. Actually, only a few 
are still farmers and most of those who are are only part- 
time farmers. The bulk of them work on construction work 
or in factories in the industrial area adjoining the Reserva- 
tion. As the pictures constituting Exhibit 203 show, they 
live in houses like other people. Their situation is the same 
as that of their white neighbors except that they have such 
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advantages as tax exemption, being judgment-proof as 
far as their land is concerned, having free medical care 
provided by the State for those who want it, and having 
their children educated solely at the expense of the State. 

Less then 50% of the people living on the Tuscarora 
Reservation are members of the tribe (Exh. 210). 

On the basis of the record as it now stands, it is clear 
that this Court operated on a false premise when it said in 
its memorandum opinion that the Tuscarora land ‘‘is 
indubitably ‘tribal lands embraced within Indian reserva- 
tions’ within the usual meaning of that p By 

The Tuscarora land needed for the Niagara project is 
definitely not ‘‘tribal lands embraced within Indian reser- 
vations’’ within the meaning of § 3(2) of the Federal Power 
Act. 


POINT VII 
An examination of the Federal Power Act as a whole 


and particularly of §§ 10(e) and 24 demonstrates that 
Tuscarora land cannot possibly constitute a reservation 
within the meaning of §§ 3(2) and 4(e). 


An examination of §10(e) of the Federal Power Act 
demonstrates conclusively that the tribal lands embraced 
within Indian reservations referred to in §3(2) are those 
which are the property of the United States. Section 3 in 
its very preamble states that the words defined in the sec- 
tion shall have the same meaning wherever used in the 
Act. It is clear therefore that the ‘‘tribal lands embraced 
within Indian reservations’? which constitute ‘‘reserva- 
tions’? under § 3(2) are the same ‘“‘tribal lands embraced 
within Indian reservations’’ referred to in § 10(e). 

Section 10(e) provides ‘‘That the licensee shall pay zo 
the United States reasonable annual charges in an amount 
to be fixed by the Commission . . . for recompensing + for 
the use, occupancy and enjoyment of its lands or other 
property. . . .’? The section goes on to establish pro- 
cedures for fixing annual charges for the use of various 
types of government property including ‘‘tribal lands em- 
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braced within Indian reservations’’. It provides for the 
waiver of charges when property is licensed for use by 
states or municipalities to the extent that they sell power to 
the public without profit or use it for state or municipal 
purposes, and in the case of projects constructed by them 
primarily to provide or improve navigation there is no 
charge under any circumstances. These waivers of charges 
apply even in the case of Indian reservations.* The section 
goes on to provide for a waiver of charges in projects of less 
than 100 h.p., no matter by whom built, which produce or 
distribute power for domestic, mining or other beneficial 
purposes except in the case of ‘‘tribal lands within Indian 
reservations’’. See also §10(i). 

Section 17 provides that charges received in connection 
with ‘‘any Indian reservations shall be placed to the credit 
of the Indians on such reservation’’. 


Section 10(e) makes it clear that where licenses are 
issued for the use of ‘‘lands and other property’’ of the 
United States, including Indian reservations, compensation 
takes the form of the payment of an annual charge to the 
United States for their use. They are not condemned under 
§ 21, in which case title would pass and compensation would 
consist of payment of the value of the property taken. 
Counsel for the Tuscarora agrees that §10(e) and not § 21 
would apply if their land were licensed under the first 
proviso of § 4(e), and he so stated on the record before the 
Commission (R. 5613). 

Section 4(e) of the Federal Power Act contemplates the 
licensing of projects with respect to two types of land :** 


* The Power Authority is a municipality as defined in § 3(7) 
of the Federal Power Act. (New York Public Authorities Law 
§ 1002). It sells all its power—almost half of which goes to the 
public—without profit. The power is distributed to the public by 
municipal systems, rural cooperatives and private utilities. The 
Authority’s contracts with them provide they will not make a profit 
although they are allowed a fair return on distribution facilities. 

¢* There is a third type of project not here pertinent, 1.¢., use 
of surplus water or water power from a Government dam. Com- 
pensation for use of ‘‘dams and other structures owned by the 
United States” is an annual rental governed by the first proviso 
of § 10(e). 
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First, public lands of the United States and reservations of 
the United States; and second, non-federal lands, 7.e., lands 
not owned by the United States and in which it has no 
property interest. 


The Act deals with each type of land differently. Non- 
federal lands are to be acquired by a licensee by contract or 
exercise of the United States’ power of eminent domain 
under §21. The right of a licensee to use Federal land if 
included by the Commission in an approved licensed project, 
is derived immediately from the license. There is no need 
of condemnation, since the United States already owns the 
land. The licensee, however, may be required to pay com- 
pensation for the use, occupancy, and enjoyment of land 
of the United States under § 10(e). 


Obviously the only property of which the United States 
can authorize the licensing on an annual charge basis is 
property owned by the United States. When property is 
owned by others it may be taken from them for a public 
purpose but they are entitled to be compensated under the 
Fifth Amendment and to have the amount of the compensa- 
tion fixed in a court of competent jurisdiction. 


The Tuscarora do not constitute a tribe organized under 
Section 16 of the Act of June 11, 1934 (25 U.S. C. § 476, 
48 Stat. 987; Exh. 216) and hence the provision in § 10(e) 
that the fixing of charges for Indian reservation land is sub- 
ject to tribal approval in the case of tribes organized under 
that Act would not apply to them. Therefore, if their land 
were covered by §§ 4(e) and 10(e), they would not even be 
entitled to a voice in the fixing of annual rent. 


The government has no right to take land owned by 
Tuscarora Indians in fee and mandate that it be rented out 
on an annual basis, and in some cases to waive the annual 
charge. This would be a denial of due process not only as 
far as the nation owning the record title is concerned but 
also as far as individual allottees owning houses on and 
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property interests in the land are concerned. United States 
v. Creek Nation, 295 U. S. 103 (1935) ; Jones v. Meehan 175 
U. S. 1 (1899). 


The Authority’s license was not issued under § 4(e). 
It was issued pursuant to Public Law 85-159, and as we 
show in Point I, supra, for this reason alone the finding 
provision of § 4(e) does not apply. 


Assuming, however, that the Commission made a § 4(e) 
finding that the licensing of the land would not be incon- 
sistent with the purpose for which the reservation was 
acquired, its action would at best give the licensee a 
mere naked license authorizing use of Tuscarora land as 
far as the Commission is concerned. However, the Com- 
mission would have no authority to put the licensee in 
possession of the land and there is no statute which provides 
a method by which the licensee could get possession. 


In the case of lands owned by the United States, once a 
license has been issued under § 4(e) the licensee may enter 
upon ‘‘any lands of the United States included in any pro- 
posed project”’ under the authority of § 24 upon complying 
with the terms of that section, including putting up a bond 
to pay for any damages caused to others whose prior rights 
to use the property are being extinguished. Section 24 be- 
yond any doubt whatever applies only to property owned 
by the United States. If the government property involved 
happens to be Indian reservation land, $24 nevertheless 
provides a method of obtaining possession for a Federal 
Power Commission licensee. The Indians have a right to 
be compensated for the use of the land which is taken from 
them by the payment of an annual charge under §10(e) 
(except in cases where the charges are waived) and under 
§ 24 have a right to be paid for the betterments they have 
placed on the property. The Indians’ right to use lands of 
the United States can be legally taken from them by the - 
government and transferred to the Federal Power Commis- 
sion licensee for the duration of the license. Henkel v. 
United States, 237 U. S. 43 (1915). 
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The situation is completely different with respect to 
land owned by an Indian Nation in fee. The only way such 
land can be taken is by condemnation, with all the guaran- 
tees of the Fifth Amendment. 

Thus the Federal Power Act taken as a whole makes it 
clear that Tuscarora land is not a reservation within the 
meaning of § 4(e). 


POINT VIII 


Prior to the litigation involving the Niagara Power 
Project § 177 of Title 25 had never been held to apply to 
transactions between New York State and Indians and that 
section is not pertinent to the statutory quesion before this 
Court. 


Prior to the litigation involving the Niagara Power 
Project, 25 U. S. C. $177 (4 Stat. 729) had never been held 
to apply to the exercise of eminent domain over Indian 
land in New York either by the Federal government or the 
New York State government.* 


The following authorities sustain such power in the 
State: Wadsworth v. Buffalo Hydraulic Assoc., 15 Barb. 
83 (N. Y. Sup. Ct., Niagara Co., 1853) ; O’Meara v. Comrs., 3 
Thomp. & Cook 235, revd. on other grounds in 59 N. Y. 316 
(1874) ; France v. Erie R. Co., 5 Thomp. & Cook 12 (1874) ; 
Jemison v. Bell Telephone Co., 186 N. Y. 493, 79 N. E. 728 
(1906); Button v. Snyder, 7 F. Supp. 597 (W. D. N. Y. 
1934) ; United States v. Cattaraugus County, 71 F. Supp. 
413 (W. D. N. Y. 1947); Dizon v. State, 4 Mise. 2d 76, 155 
N. Y. S. 2d 723 (1956) ; Jones Cut Stone Co. v. State, 7 Misc. 
1048, 166 N. Y. S. 2d 742 (1957) ; Nichols, Eminent Domain, 
§ 2.224 (1950). 


® When the Indian Non-Intercourse Acts were enacted in 1793, 
1802 and 1834 (1 Stat. 329; 2 Stat. 139; 4 Stat. 729), the United 
States was held not to have power of eminent domain (Pollard’s 
Lessee v. Hagan, 44 U. S. 212 (1845)). Until 1876 when the 
United States was first held to have that power, Kohl v. United 
States, 91 U. S. 367, only the state could condemn Indian land. 
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Indeed, § 177 has never been held even to apply to the 
purchase of land by New York in its proprietary as distin- 
guished from its sovereign capacity. St. Regis Tribe v. 
State of New York 5 A. D. 24 117, 168 N. Y. S. 2d 894 (1957) 
aff’d 5 N. Y. 2d 24,177 N. Y.S. 2d 289 (1958) pet. for cert, 
filed Dec. 30, 1958 (Case 613). 


Section 177 has been in effect in virtually the same form 
since it was first enacted as § 8 of the Act of March 1, 1793 
(1 Stat. 329). It was preceded by §4 of the Indian Non- 
Intercourse Act of 1790 (1 Stat. 138), which by its terms 
was in force for only two years and until the conclusion 
of the following Congress. That statute provided: 


‘“‘No sale of lands made by any Indians, or any 
nation or tribe of Indians within the United States, 
shall be valid to any person or persons, or to any 
state, whether having the right of preemption to 
such lands or not, unless the same shall be made and 
duly executed at some public treaty, held under the 
authority of the United States.’? (Emphasis Sup- 


plied.) 


The 1793 statute omitted the provision forbidding states 
to buy Indian land and substituted the present provision 
of §177 authorizing a state when represented at a treaty 
held under authority of the United States to extinguish In- 
dian claims to land within the state. This procedure was 
never held to be an exclusive one. 


New York does not appear to have entered into any 
treaty with the Indians while the 1790 Act was in force, 
but a few months after the 1793 Act became effective 
resumed the practice which it had carried on prior to 1790 
of buying Indian land at treaties at which no United States 
representative was present. 


During the fifty-two years commencing in 1793 it made 
at least 39 treaties with various bands of New York Indians 
without any participation by the United States. Title to 
very large and important tracts of the state are held under 
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those treaties, including a large part of the City of Syracuse 
(N. Y. Assem. Doe. No. 51, 1889, pp. 190-211) and part of 
the land presently being used in the construction of the 
Niagara Power Project, including the intake works (id., 
pp. 211-213). 


New York departed from the practice of purchasing 
Indian rights of occupancy without Federal intervention 
on only five occasions, all in the period from 1797 to 1802 
and for those five treaties availed itself of the procedure 
suggested by the proviso of the 1793 Act. Three of them 
involved Canadian Indians.° 


As stated above, New York through its history, con- 
demned Indian land for public purposes. 


The Federal government acquiesced in or at least made 
no objection to New York’s conduct in dealing with Indians, 
both in the purchase and condemnation of land until the 
period beginning in 1933 when John Collier was Commis- 


sioner of Indian Affairs and Felix Cohen, author of the 
handbook cited in this Court’s memorandum opinion was 
connected with the Bureau of Indian Affairs. During this 
period a series of suits was brought questioning trans- 
actions between the state and Indians and between private 
individuals and Indians under state law. 


In one case transactions between private individuals and 
Indians were held not to be governed by a state procedural 
statute. This was United States v. Forness, 125 F. 2d 928 
(2d Cir. 1942) discussed in our petition at p. 29. 


Transactions between private individuals and Indians 
under State law were upheld in U. 9. v. National Gypsum 
Co., 141 F. 2d 859 (1944) discussed in our petition at p. 29. 


In United States v. Cattaraugus County, 71 F. Supp. 413 
(1947) the state’s right to condemn Seneca Indian land for 


® With respect to one of the two other treaties there is a dispute 
as to whether or not a United States Commissioner was present 
(see petition, p. 13). 
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a state highway was upheld. Judge Knight of the United 
States District Court for the Western District of New York 
held that the state did have a right to condemn the land and 
quoted an opinion to that effect put out by John H. Ed- 
wards, Assistant Secretary of the Interior on September 
26, 1928. That land was, of course, covered by the 1794 
Treaty of Canandaigua. Nevertheless, Judge Knight held 
that “‘the condemned land had not been allotted by the 
United States and was not owned by the United States. 
The latter was not a necessary party to the proceeding”’ (71 
F. Supp 420). The United States did not appeal. 


In United States v. Franklin County, 50 F. Supp. 152 
(1943) the state’s right to purchase Indian land without 
Federal intervention was questioned. Judge Brennan in 
the United States District Court for the Northern District 
of New York squarely held that $177 did not require Fed- 
eral intervention in such a transaction.* The United States 
did not appeal. 


Footnote 8 on page 9 of the Tuscarora reply brief quoted 
Cohen, Handbook of Federal Indian Law (G. P. O. 4th Ed. 
(1945) at p. 309) as follows: 


‘<Byen where the United States does not own the 
ultimate fee in the land of an Indian reservation, its 
relation of guardianship to the Indian tribe carries 
the power and duty of protecting the Indian posses- 
sory right against condemnation proceedings or 
other infringements by the state.’’ 


It is significant that Cohen did not cite a single case to 
sustain this proposition and no case has been found which 
sustains it. Cohen’s statement is repeated word for word 
in the 1958 revision of the Handbook (U. S. Dept. of In- 
terior, Federal Indian Law, (1958) at p. 639) but the new 
edition not only fails to cite any cases in support of the 
statement, but omits to cite United States v. Cattaraugus 
County, supra, which holds to the contrary. 


©The New York Court of Appeals has just reached the same 
conclusion in St. Regis Tribe v. State of New York, supra. 
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In the 1945 edition Cohen also made the statement: 


‘‘While tribal lands are, like other lands, subject to 
the Federal power of eminent domain, they are not 
subject to the state power of eminent domain except 
ae Congress has specifically so provided”. (p. 
To support this statement he cited United States v. Min- 
nesota, 95 F. 2d 468 (8th Cir. 1938), aff’d sub nom. 
Minnesota v. United States, 305 U. S. 382 (1939) and 
United States v. Colvard, 89 F. 2d 312 (4th Cir., 1937). 


The Minnesota case involved condemnation of allotted 
land by the state pursuant to 25 U. S. C. $357 (31 Stat. 
1084) which authorizes states and municipalities to con- 
demn Indian allotted land for any public purpose. The 
ultimate decision in the Minnesota case was that since 
the United States was the owner of the fee as trustee for the 
allottee, it was a necessary party defendant. Cohen neg- 
lected to cite the Court of Appeals decision, after remand, 
granting condemnation and overruling its own prior deci- 
sion that consent of the Secretary of Interior was necessary. 
113 F. 2d 770 (1940). 

The Colvard case involved the same eastern band of 
Cherokee Indians which were involved in United States v. 
7,405.3 Acres of Land, 97 F. 2a 417 (4th Cir. 1938) cited by 
this Court in its memorandum opinion and discussed in our 
petition at p. 27 and also discussed at Point IX in this brief. 
In that case the United States sought an injunction against 
Colvard from using a right-of-way across Cherokee land 
for his private purposes which he claimed a right to do 
under a condemnation proceeding in the state court. The 
injunction was granted on the ground that the United States 
was ‘‘the holder of the title to the lands in question, was 
not made a party to the proceedings in the state court, and 
consequently is not bound by those proceedings had behind 
its back’’. 

In granting the injunction the court said: 

‘‘A right-of-way could no more be acquired over 
these lands by proceedings against the Indians than 
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title to lands embraced in a government forest could 
be tried by suit against the forester, nor than post 
office property could be condemned for purposes of 
a street by proceedings against the postmaster.”’ 
(pp. 314-315) 


This Court and the Court of Appeals for the Second Cir- 
cuit have both suggested that the enactment of 25 U. S. C. 
§ 233 (64 Stat. 845) in 1952 made §177 applicable to trans- 
actions between the state and the Indians. As we have 
shown in our petition, p. 29, this statute was drafted and 
sponsored by officials of the State of New York to overcome 
the confusion caused by the Forness decision. Its purpose 
was to insure that New York State courts had jurisdiction 
over transactions involving Indians. Its purpose was not to 
change existing substantive law dealing with Indians. The 
savings clauses contained in the statute were drafted by 
state officials and were designed to assure the Indians that 
nothing in the statute would interfere with the existing sub- 
stantive law making them free from taxation, judgment 


execution on the part of white men, alienation of their prop- 
erty, or loss of their fishing rights. The New York Constitu- 
tion and several New York statutes protected these rights 
and as stated above the only Federal statute protecting 
them was § 177. (See N. Y. Const., Art. I, § 13). 


The term ‘‘alienation’’ in the savings clause was not 
intended to include the exercise of eminent domain. Cer- 
tainly, the New York officials who drafted the legislation, 
including the Joint Legislative Committee on Indian Affairs 
which sponsored it, were all aware of the fact that New 
York had been condemning Indian land through its history 
and with the exception stated above had done so with the 
acquiescence of the Federal government. Section 233 was 
not intended in any quarter, Federal or state, to interfere 
with that exercise. 


The dictionary meaning of “‘alienation’’ is, of course, 
‘voluntary transfer’’ (See, ¢.g., Miriam-Webster, New In- 
ternational. Dictionary, 1936; Black’s Law Dictionary, 
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4th Ed. p. 96 and cases there cited). This was the mean- 
ing intended in § 233. 


If ‘‘alienation’’ were intended to include involuntary 
transfers, judgment execution could, of course, be consid- 
ered to be a form of alienation; but it is clear that it was not 
so considered, because the statute contains a specific saving 
clause to cover judgment execution. 


Tax sales could similarly be considered a form of in- 
voluntary alienation but were not, because a specific savings 
clause was inserted to cover taxation. 


Alienation through leasing had been authorized for 
Seneca land by the 1875 and 1890 statutes (18 Stat. 330; 
26 Stat. 588). The saving clause relating to alienation 
made it clear that § 233 was not intended affirmatively to 
authorize any additional voluntary transfers. 


The Court of Appeals for the Second Circuit in its July 
94, 1958 opinion in the declaratory judgment action brought 
by the Tuscarora against Power Authority quoted a report 
of the Joint Legislative Committee on Indian Affairs of the 
New York State Legislature for the year 1950. The Tusca- 
rora main brief to this Court also quoted it (p. 15). That 
report included the following: 

‘The only significant changes to be expected from 
passage of the bills would be the positive ones of ex- 
tending orderly processes of government to the reser- 
vations and of ending the power of individual Indians 
to avoid ordinary civil responsibilities’’. (p. 5). 


This Committee, as its reports over several years show, 
had a large part in the drafting and sponsoring of the legis- 
lation which became § 233. When it made the statement 
quoted above, it certainly expected that the power of 
eminent domain which the State had been exercising over 
Indian lands would not be interfered with by the legislation. 

The State Attorney General had ruled on many occasions 
that the State had authority to condemn Indian land—even 


those covered by treaty—for public purposes. 1904 Op. 
Atty. Gen. (N. Y.) 394; 1931 td. 324, 358; 1941 «d. 266. 
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With respect to the saving clause dealing with aliena- 
tion, after the enactment of § 233 in 1950 the State Attorney 
General, in response to an inquiry from the Committee, 
said (1950 Op. Atty. Gen. (N. Y.) 206): 


‘¢Congress quieted Indian alarm about the effect of 
the Civil Jurisdiction Act by expressly stating that it 
does not authorize alienation of reservation lands 
from any tribe. Assuming that the State previously 
had the power of condemning reservation lands for 
necessary public improvements, the Act does not 
affect that power. See United States v. Cattaraugus 
eae 71 F. Supp. 413; 1944 A. G. 376; 1947 A. G. 
2? 


Petitioner’s brief makes the statement that ‘‘another 
special committee of the New York Legislature (N. Y. 
Special Legislative Committee on the Revision and Simpli- 
fication of the Constitution, N. Y. Leg. Doc. (1958) No. 57, 
Ch. V, pp. 33-42)’’ reached the conclusion that ‘‘New York 
did not then possess, and after passage of the 1950 Act still 


does not possess, the power to acquire Indian lands without 
express permission from the United States’’. 


This is not true. The Committee report which is cited to 
support the statement is a report of a group of law pro- 
fessors to a legislative committee. The report contained 
recommendations for the modification of the New York 
State Constitution. The legislative committee did not adopt 
the recommendations of the law professors and did not take 
any action which would indicate agreement with them or 
with statements made in the report. The Chairman of the 
legislative committee in transmitting the professor’s report 
to the legislative committee merely stated that the report 
‘¢will be studied,’’ and that it was being published to ‘‘stimu- 
late interest and discussion’’. (Inter-Law School Committee 
Report on the Problem of Simplification of the Constitution, 
p. iil). 

Actually, the part of the report which had to do with 
Indian affairs and to which the brief obviously refers did 
not discuss in any way, shape or manner the State’s con- 
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demnation of Indian land. It reached the conclusion that 
§ 177 of Title 25 applies to Indian land in New York State 
but it dealt exclusively with transactions between Indians 
and private individuals. 


Even if §177 bars New York from condemning Indian 
land within its borders and thus New York has been wrong 
in doing so for 150 years, this fact is not pertinent to the 
statutory question before this Court. The Power Author- 
ity is engaged in condemning Tuscarora land in the United 
States District Court for the Western District of New York 
by authorization of Federal statutes and as a licensee of the 
Federal government. The question of the applicability of 
§ 177 in cases where there is no Federal consent has no 
bearing on the question of whether or not the Tuscarora 
reservation is the type of reservation for which a § 4(e) 
finding is required. 

The application of 4177 to Tuscarora land is purely 
negative in that it forbids disposal of that land under some 
circumstances. Section 177 does not have the positive effect 
of making Tuscarora land a reservation of the United States 
within the meaning of § 4(e) of the Federal Power Act or 
of any other federal statute. It does not create in the 
United States any ownership of an interest in Tuscarora 
land within the meaning of § 3(2) of the Federal Power Act. 


POINT IX 


The Doctrine of United States Guardianship Over 
Indians Does Not Establish in the United States an Interest 
in Tuscarora Land Sufficient to Constitute the Land a 
Reservation of the United States Within the Meaning of 
the Federal Power Act. 


As we have shown, the only Federal statutes having any 
bearing on Tuscarora land are §§177 and 233 of Title 25, 
both of which are strictly negative in character, except 
that § 233 affirmatively vests in State courts jurisdiction 
over disputes among Indians over their land. 
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As we have shown on page 27 of our petition, no Fed- 
eral statute dealing with subjects other than land has been 
passed with respect to the Tuscarora reservation except 
25 U.S. C. § 232 (62 Stat. 1224) which affirmatively vests 
jurisdiction over major crimes committed by or against 
Indians on New York reservations in the State courts. 
The purpose of the section was to overrule People ex rel. 
Cusick v. Daly, 212 N. Y. 183, 105 N. E. 1048 (1914) which 
held that a Federal statute, 23 Stat. 385, now Section 3242 
of Title 18, vested jurisdiction over such crimes on the Tus- 
carora reservation in the Federal courts. 


Therefore, to find that the Federal Government exer- 
cises affirmative guardianship over the Tuscarora Indians, 
we must look elsewhere. We look in vain because although 
Congress under the Commerce Clause has undoubted power 
to direct the Federal Government to exercise guardianship 
over the Tuscarora, it has not done so. As we have shown 
at pages 27-33 of our petition and in Point V of this brief, 
the Department of Interior has continually denied that it 


has authority to exercise supervision over them. 


Many Federal court opinions have discussed the Federal 
Government’s right to exercise guardianship and have 
stated that it was up to Congress to determine the extent 
to which it was to be exercised. In every situation dis- 
cussed in the court opinions where such wardship was 
affirmatively exercised it was done by the Federal Govern- 
ment pursuant either to treaty obligation or some Federal 
statute. There is nothing in any of these cases which sus- 
tains the proposition that—absent a property interest— 
the mere abstract principle of guardianship gives the Fed- 
eral Government an interest in Indian land which would 
eause it to be considered a reservation of the United States 
within the meaning of §§ 3(2) and 4(e) of the Federal Power 
Act. 


In that eonnection this Court in its memorandum opinion 
relies on Judge Parker’s opinion in Umited States v. 7405.3 
Acres of Land, supra. 
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In Judge Parker’s case the land involved had been con- 
demned and there was no issue as to whether it was subject 
to condemnation. The only issue was whether the award 
should be paid to the United States as trustee for the Chero- 
kee or to a utility company which claimed title under a later 
conveyance from the same grantor as the United States 
and also by adverse possession. The Court found that title 
to the land was in the United States rather than the utility 
company. 


The United States had from 1868 affirmatively protected 
the interests of the Eastern Cherokee ‘‘not only with respect 
to the acquisition and preservation of the title to this land, 
but also in practically every other way imaginable.’? The 
Federal government supervised their contracts, built 
schools, provided medical care and furnished food and 
clothing. The State of North Carolina on the other hand 
did virtually nothing for the Cherokee. It would not even 
let them attend its schools (97 F. 2d 420-421). 


Congress appropriated money for the support of the 
Eastern Cherokee (9 Stat. 954), enacted legislation recog- 
nizing their status as @ tribe and specifically providing for 
their supervision by the Department of Interior (15 Stat. 
228), specifically authorized a suit to recover their land 
after judgment had been executed against their agent (16 
Stat. 362), appropriated money to pay the judgment 
creditor (18 Stat. 447), appropriated funds to defend a 
second action against their land (26 Stat. 338, 357), to settle 
the litigation (28 Stat. 424, 441) and to redeem the land 
when it had been sold for taxes (27 Stat. 348). 


Judge Parker held that the utility company could not 
get adverse possession against land owned by the United 
States as trustee for the Indians. In making the decision 
he discussed the affirmative guardianship Congress had 
imposed upon the Cherokee through the statutes cited above. 
He held that the Cherokee whose land was held in trust for 
them by the United States were just as much entitled to the 
protection of Federal statutes such as §177 forbidding 
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' alienation of Indian land as were the ‘“‘nomadic tribes’’ of 
the west. 


He did not base his decision on an abstract principle 
of guardianship but rather upon the fact that the Federal 
government had affirmatively taken over supervision and 
protection of these Indians to the extent of holding title to 
their land, and therefore owning a property interest in it. 


This Court in its November 14 memorandum opinion 
also referred to United States v. Candelaria, 271 U. S. 432 
(1925) and United States v. Sandoval, 231 U. S. 28 (1913). 
These cases were part of a line of cases which dealt with In- 
dians in the west, particularly the Pueblo Indians of New 
Mexico, and affirmed the proposition that the United States 
exercises wardship over them. Every case which had any- 
thing to do with Indian lands involved a transaction between 
private persons and Indians. The later cases held that Fed- 
eral laws, including 25 U. S. C. $177 applied to Pueblo In- 
dians even though they owned their land in fee and required 
United States participation in litigation with private per- 
sons involving their lands. None of the cases dealt with 
an exercise of eminent domain. In each case specific Fed- 
eral statutes applied and mandated the Federal Government 
to control or supervise transactions involving the Indians. 
Each time that a court held that Federal law did not 
apply or did not require the Federal Government’s inter- 
vention, Congress specifically provided that in the future 
the Federal Government should intervene. See United 
States v. Joseph, 94 U. S. 614 (1876) ; United States v. 
Lucero, 1 N. M. 422 (1869) ; United States v. Santisteven, 1 
N. M. 583 (1874); Territory v. Delinquent Taxpayers, 12 
N. M. 139, 76 Pac. 307 (1904); United States v. Mares, 14 
N. M. 1, 88 Pac. 1128 (1907) ; Act of May 29, 1872, 17 Stat. 
165; Act of Jan. 30, 1897, 29 Stat. 506; Act of March 3, 1905, 
33 Stat. 1048, 1069; Act of June 20, 1910, 36 Stat. 557. 


In the Joseph case the Supreme Court compared the 
Pueblo Indians with the New York Indians and held that a 
statute forbidding entry upon Indian land, which is now 29 
U.S. C. 180 and which was originally passed in 1793 as part 
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of the statute from which Section 177 is derived, did not ap- 
ply either to the Pueblo Indians or New York Indians. 


The history of the dealings of Congress with New York 
Indians is completely opposite to the history of its dealings 
with the Pueblo Indians. Each time a court made a finding 
limiting New York’s right to legislate with respect to In- 
dians Congress has passed legislation confirming its right. 
(See unreported cases declaring Seneca leases invalid, dis- 
cussed in a resolution of the New York legislature mem- 
orializing Congress to enact validating legislation (N. Y. L. 
1875, p. 819) which led to the Acts of February 19, 1875 (18 
Stat. 330) and September 30, 1890 (26 Stat. 558) ; People ex 
rel Cusick v. Daly, 212 N. Y. 183, 105 N. E. 1048 (1914), 
overruled by the Act of July 2, 1948 (25 U.S. C. § 232, 62 
Stat. 1224); and United States v. Forness, 125 F. 2d 928 
(2d Cir. 1942) which led to the Act of September 13, 1950 
(25 U.S. C. § 233, 64 Stat. 845)). 


The only principle in the Candelaria line of cases of any 
relevance whatever here is that when Congress validly en- 
acts legislation forbidding the disposal of Indian land with- 
out Federal participation, transactions between Indians and 
individual white men, including litigation over their land, 
are not binding on the Federal Government unless it 
participates.* These cases did not establish the principle 
that the United States ipso facto acquires an interest in 
Indian land because statutes imposed upon the Federal Gov- 
ernment the duty of acting as guardian of the Indians. 


*The Candelaria case involved a dispute between white men 
and Indians with respect to ownership of land. The Supreme 
Court held that in order for the United States, as guardian for 
the Indians, to be bound by a judgment in a suit to quiet title to 
the land it must either be a party or be represented. At the time 
the Supreme Court rendered its decision it was not clear to it 
whether or not the United States had in some fashion been repre- 
sented. In a sequel to the case (United States v. Candelaria, 16 F. 
2d 559 (8th Cir., 1926)) it was determined that a lawyer author- 
ized by the Federal Government to represent the Indians and paid 
by the Government had appeared on their behalf im the action to 
quiet title. Therefore it was held the judgment in that action was 
binding and valid. 
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In the Tuscarora case the United States has no property 
interest whatsoever in the land and the mere fact that the 
United States has traditionally treated Indians as wards 
does not give it the property interest required by §§ 3(2) 
and 4(e). Neither the wardship principle nor the fact that 
§ 177 applies to Tuscarora land requires giving to the words 
of §§ 3(2) and 4(e) a meaning other than the plain meaning 
obviously intended by Congress. 


POINT X 


Assuming that this Court has exclusive jurisdiction to 
determine the necessity for a § 4(e) finding, the judgment 
rendered in the Second Circuit declaratory judgment action 
between the licensee and the Tuscarora is nevertheless 
binding with respect to all other matters litigated there. 


Without repeating herein all the arguments made to 
this Court in our September 29, 1958 brief, we invite the 
Court’s attention to the fact that the Tuscarora not only 
brought the declaratory judgment action in the Second 
Cireuit prior to instituting the review proceeding in this 
Court, but that the District Court judgment was actually 
entered prior to the time this Court obtained jurisdiction 
through the Commission’s certifying the record to it. 


The Second Circuit judgment declared that Public Law 
85-159 gave Congressional authorization for the taking of 
Tuscarora land and that §21 of the Federal Power Act 
authorized the licensee to condemn the land, supra pp. 6-8. 
In entering the judgment that Court rejected the Tuscarora 
contention that a 4(e) finding was necessary. 


On petition for rehearing the Court of Appeals for the 
Second Circuit refused to set aside these holdings on the 
ground—which the Tuscarora urged*—that only this Court 


* Copies of their petition for rehearing are submitted herewith. 
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could determine the necessity for a 4(e) finding and hence 
the validity of the license. It also refused a stay pending 
a decision by this Court. 


On petition for certiorari the Supreme Court denied the 
Tuscarora motion to vacate the judgment below on the 
ground—urged by the Tuscarora*—that it had no validity 
until this Court decided the necessity for a 4(e) finding and 
the validity of the license. The Supreme Court also denied 
a stay pending a decision by this Court. 

The District Court had jurisdiction over the subject 
matter and the parties in the declaratory judgment action. 


The Court of Appeals for the Second Circuit had appellate 
jurisdiction. 


The District Court’s jurisdiction had been completely 
exercised prior to the time this Court obtained any juris- 
diction in the review proceeding. 


The Court of Appeals for the Second Circuit, in declar- 
ing that Public Law 85-159 authorized the taking of Tus- 
carora land and that $21 of the Federal Power Act 
authorized its condemnation necessarily determined that 
§4(e) and its finding proviso did not apply, and its judg- 
ment is binding upon the parties. 


But even if we assume—as this Court does—that the 
Tuscarora have a right to attack the validity of the Author- 
ity’s license here, they cannot relitigate related issues which 
they have already tried in the Second Circuit. While this 
Court in a review proceeding has power to determine ‘‘all 
issues inhering in the controversy’’ (Tacoma v. Taxpayers 
of Tacoma, 357 U.S. 320) and such determination would, at 
least so far as federal law is concerned, preclude a de novo 
determination elsewhere, it must still give full faith and 
credit to the prior judgment of another court—entered in 
an action between the licensee and the only objector to the 


* Copies of the Tuscarora petition for certiorari have been 
submitted to the Court. 
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license and binding on both—with respect to any subsidiary 
issue already litigated. 


For example, if the Power Authority’s competence 
under state law to accept a license were challenged, that 
issue would have to be determined in order to decide 
whether or not a license issued to it was valid. However, 
if the issue had already been determined in a state court 
action between the Power Authority and one who later 
challenged the license in a review proceeding in this Court, 
this Court would undoubtedly accept the judgment of the 
state court. 


If the Tuscarora first brought a review proceeding to 
test the Authority’s right to acquire their land under its 
license and this Court obtained exclusive jurisdiction by 
the Commission’s filing of the transcript of the record 
and then later either the Tuscarora or the Power Author- 
ity brought a declaratory judgment action with respect 
to the same issue, there is no doubt that the court 
in which the review proceeding was brought would have 
exclusive jurisdiction. The situation is different here, how- 
ever, because judgment was actually entered in the declara- 
tory judgment action before this Court obtained jurisdiction 
through the Commission’s filing of the record. 


There is one distinction between the testing of issues 
involving State as distinguished from Federal law as in- 
dicated in Justice Harlan’s concurring opinion in Tacoma 
v. Taxpayers of Tacoma, 357 U. S. 320 (1958). The court to 
which a review proceeding is brought to test a license ob- 
tains exclusive jurisdiction upon filing of the transcript 
by the Commission with respect to all issues determined 
by Federal law which have not already been determined in 
a court of competent jurisdiction in an action binding upon 
the licensee and on those attacking the license. As sug- 
gested by Justice Harlan, however, in cases involving 
State law, a State court’s judgment on that law. would 
be binding on the United States Court in which the 
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review proceeding was brought even though the jadgment 
were rendered after the United States Court got exclusive 
jurisdiction, provided it was rendered before a judgment by 
the United States Court in the review proceeding. 


If this Court upon reconsideration should determine 
that it alone has jurisdiction through the review proceed- 
ing to determine the necessity for a 4(e) finding, and if on 
the basis of the new facts presented to it it decides that a 
finding is not necessary, then certainly the Second Circuit 
declaratory judgment is binding with respect to the Au- 
thority’s right to take and use Tuscarora land. 


POINT XI 


The Commission had authority to issue a license with 
respect to Tuscarora land if the Power Authority under any 
principle of law has the right to acquire the land. 


As we have shown, prior to this litigation the State of 
New York throughout its history on behalf of itself and its 
subdivisions, of which the Power Authority is one, con- 
demned Indian land. It did so with the acquiescence of the 
Federal government and in the rare cases where its right 
to do so was challenged it was sustained. 


Regardless of whether or not the State has sovereign 
power to condemn Indian land, Tuscarora land may be con- 
demned for the Niagara project because Congress has con- 
sented. 


The license is valid with respect to Tuscarora land if 
any legal procedure authorizes the licensee to acquire and 
use it. Since the limitation in § 4(e) with respect to reserva- 
tions of the United States does not apply and since the 
Authority has a right to acquire the Jand the license is valid, 
whether or not it would interfere or be inconsistent with 
the purpose for which the reservation was created or ac- 
quired. 
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CONCLUSION 


The Tuscarora land necessary for the Niagara Project is 
not part of a reservation of the United States within the 
meaning of § 4(e) of the Federal Power Act and therefore 
it is not necessary for the Commission as a condition prece- 
dent to licensing the use of such land to make a finding that 
doing so will not interfere or be inconsistent with the pur- 
pose for which the reservation was created or acquired. 


The Authority has a right to acquire Tuscarora land by 
eminent domain and its license is valid with respect to it. 


The November 14th holdings of this Court should be 
withdrawn. The petition for review should be dismissed, or 
in the alternative, the January 30, 1958 order of the Com- 
mission licensing the taking of the necessary land should 
be affirmed. 
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